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Tue late election assures the incoming 
of an entire democratic administration a 
year hence, and among many other 
questions of policy which will then be 
taken up, legislation respecting silver 
and currency will be of direct interest to 
bankers. While the demand of the 
democratic platform is fur the repeal of 
the ten per cent. tax, it by no means 
follows that the policy will be one of 
unrestricted repeal, so that the entire 
matter of bank currency issue will be 
relegated to the legislatures of those 
States whose constitutions do not abso- 
lutely prohibit the organization of banks 
with currency powers. We predict that 
if there is any return to state bank is- 
sues, as distinguished from a perpetua- 
tion of national bank currency, or sup- 
plemental to such a currency, it will be 
coupled with such congressional restric- 
tions and regulations, as will insure 





safety and uniformity the country over. 
Upon the party in power will rest the 
entire responsibility, and there is no 
reason to suppose that wisdom and 
sagacity will be wanting in the councils 
of the nation’s representatives. 

With respect to silver, doubtless the 
present law will be repealed, and the 
attitude of foreign nations, which will 
be better known after the close of the 
Brussels conference, will be a factor in 
determining the future policy. 





Tue reform movement to abolish days 
of grace, may now be said to be fairly 
under way. It has been discussed and 
agitated in a number of bankers conven- 
tions, including the national body, and 
recommendations adopted in several, 
favoring total abolition. Considerable 
of our space in the present JOURNAL is 
devoted to publication and discussion of 
an able paper read before the recent 
convention of Kentucky bankers by Mr. 
John H. Leathers, suggesting that the 
taking away of grace on sight drafts 
alone, as distinguished from total abol- 
ition, may be the best policy. Our view, 
elsewhere expressed at length, is that 
entire extinction is the only true remedy 
for the evil. 

It may interest many, unfamiliar with 
grace legislation in all the states, to 





380 


know that in these states and territories, 


California, 

Idaho, 

Utah, 
days of grace are not allowed in any 
case, and that the ranks of the abol- 
itionists have just been augmented by 
another state, Vermont, which has en- 
acted a law doing away with grace. As 
many legislatures will shortly convene, 
it is hoped that other additions to the 
** no grace ’’ states may soon be recorded. 

There is one territory in the Union 

whose record on this subject is peculiar. 
In 1876, the legislature of New Mexico 
were wise, and enacted the following 
provision: 


“No days of grace shall be allowed on any promis- 
sory note, bill of exchange, draft, check or other order 
for the pay ment of money, payable in this territory at 
sight, on demand, or at some future day; but all such 
promissory notes and orders for the payment of money 
shall be construed to be due and payable respectively 
at sight, on demand, or at the expiration of the time 
therein expressed, without grace.” 


But, evidently not knowing when they 
were well off, a subsequent legislature 
some years later, made a change, and 


the present law of the territory is 
expressed in the following act, passed 
February 2, 1889: 


“ All notes in writing whereby the maker shall un- 
conditionally promise to pay to the order of any per- 
son, or unto the bearer, any sum of money therein 
mentioned, shall be due and payable as therein ex- 
pressed, and shall have the same effect, and be nego- 
tiable in like manner and shall have days of grace, as 
inland bills of exchange, according to the custom of 
merchants.”’ 


It is a matter of curious interest to 
know what possible reason could have 
existed to dictate this retrogression. 


THE decision of the supreme court 
of North Dakota, in Doty v. First Nat. 
Bank of Larimore, should be carefully 


THE BANKING LAW JOURNAL. 


read by all students of banking ques- 
tions, as throwing light upon the se- 
curity afforded for money loaned, by 
the pledge of stocks of national banks. 
Speaking of corporate stock generally, 
which is largely used as a basis of col- 
lateral, it does not always answer every 
requirement as a first-class banking 
security when its value is ascertained to 
be sufficient in proportion to the amount 
of the loan. Various registry laws in 
some of the states (requiring record on 
the corporate books in order to make 
the transfer valid as to third parties) 
may operate to entirely defeat the se- 
curity, where registry is not made, and 
a creditor of the pledgor subsequently 
attaches the stock at the office of the 
corporation. In some states, registry 
is not necessary to secure the holder's 
title; in others it is. This is a question 
which should enter the banker's 
consideration in every proposed trans- 
action of discount upon pledge of cor- 
porate stock; and the shares being 
offered, and their value ascertained, the 
further question should be investigated 
—do the laws of the state in which this 
corporation was organized require book 
transfer to perfect the security against 
creditors? And, if it is intended to 
record the transfer in any event, the 
further question is pertinent—will the 
laws of the state subject the registered 
holder of this stock to liability for the 
debts of the corporation, and to what 
extent, in case it should become insol- 
vent? 

So much for corporate stock in gen- 
eral, as a basis of security. But refer- 
ring particularly to national bank stock 
—-which is the subject of the decision 
referred to—we find the law announced 
that under the federal statutes and de- 
cisions, which the state courts should 
follow on this question, national bank 


into 
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shares constitute a good security, with- 
out registry, and state statutes, where 
they require registry of corporate stock 
in general, are not applicable to national 
bank shares, respecting the transferable 
quality of which congress, being the 
creator, is sole regulator. 

Upon the subject of corporate stock 
as collateral, therefore, the banker will 
find, in reading the decision of the North 
Dakota court, an instructive exposition 
ot the law upon the transferability of 
national bank stock, which will be useful 
in enabling him to pass upon the merits, 
as collateral, of this particular class of 
security. 


Now that the election is over, bankers 
and financiers are turning their attention 
to the International Monetary Confer- 
ence, which will be opened in Brussels 
on the 22d of this month. Our com- 
mission of delegates, consisting of Sen- 
ator Allison, of Iowa; Senator Jones of 
Nevada; Ex-Controller Cameron, of 
New York; Professor Andrews of Mich- 
igan, and Representative McCreary, of 
Kentucky, have started via England 
and are due in Brussels on the opening 
day. They will make no announcement 
of their instructions on the ground that 
such publicity might embarrass them 
before the conference. But speaking 
generally, they have been instructed to 
use every effort to secure some agree- 
ment with a majority at least of the 
great financial powers which will result 
in the extension of the international use 
of silver as a money metal without sac- 
rificing the important interests of any 
large portion of the country. The object 
of sending an American representation 
to the conference, as expressed in the 
Official act of congress, is ‘to secure 
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internationally a fixity of relative values 
between gold and silver by means of a 
common ratio between these metals with 
free mintage at such ratios.” 

Our ratio at present is 16 to 1, while 
that of most of the European nations is 
15% tor, 

The United States and sixteen other 
countries will be represented at the 
conference, each by five commissioners. 
Of these, France, Belgium, Italy, Switz- 
erland, Spain, Greece, Russia, Servia 
and the Netherlands have a bimetalic 
system and will on this account doubt- 
less favor a double standard. On the 
other hand, Great Britain, Germany, 
Austria-Hungary, Denmark, Sweden, 
Norway and Portugal are gold mone- 
metalic nations, whose representatives 
will go into the conference predisposed 
to a single gold standard. 

It is doubtful whether England will 
acquiesce in any agreement for interna- 
tional bimetalism. In and since the 
conference at Paris in 1881, she has 
taken the ground that each nation should 
be free to coin its own gold and silver, 
and that a fixed ratio is impracticable. 
Just how far the reports of the Royal 
Commission, of Chambers of Commerce 
and Trades Unions, throughout the em- 
pire favoring the double standard, the de- 
mands of the merchants and bankers of 
India and the immense commerce with 
double standard countries, will go to 
counteract the very strong English con- 
servative sentiment for monometalism is 
as yet impossible to say. 

The conference will probably remain 
in session about six weeks. It is not at’ 
all improbable that a continuance of the 
deliberations will take place in Chicago 
next year during the progress of the 
World’s Fair. 
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WE have in hand, for publication in 
the next JouRNAL, a decision of the New 
York court of appeals overruling a lower 
court decision, and announcing princi- 
ples which render it extremely doubtful 
if, in the empire state, insolvency of a 
creditor upon a due demand, is sufficient 
ground to entitle his debtor to set-off 
against the assignee, a note of the in- 
solvent not matured at the time of the 
assignment. This point is extremely 
important to bankers whose depositors 
fail, having at the bank unmatured ob- 
ligations. The banker, of course, wants 
to hold the deposit, if possible, to meet 
the note. This he can do in many 
states, and while early New York cases 
denied the right, later decisions evidenced 
a gradual veering around towards its 
allowance. It is unfortunate that the 


New York decisions are so open to the 
charge of see-sawing upon a rule, re- 
specting which certainty is so important 


to business transactions. We shall en- 
deavor, in the next JoURNAL, to state 
the present attitude of the New York 
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courts, and state of the law, upon this 
point. 


Upon the question of notice to a 
bank as affecting its status as a bona- 
fide holder, two very instructive decis- 
ions are published in the present Jour- 
nal. The business of investing money 
in negotiable instruments is surrounded 
with many legal pitfalls, and the nu- 
merous cases which illustrate the variety 
of ways in which ultimate payment may 
be defeated, should be carefully noted 
by bankers as they arise. A_ prac- 
tice of keeping up with the decisions 
on these points is very beneficial, for the 
banker thereby gradually imbibes a 
knowledge of technicalities, which en- 
ables him, almost intuitively, to deter- 
mine the unimpeachability of his title 
and right to enforce. Such knowledge 
is equally as important as that business 
judgment upon which he relies in de- 
termining the responsibility of borrowers 
and the value of collaterals. 
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THE GRACE QUESTION. 


N earlier times, when the precious 
metals were scarce, and foreign 
drawees suddenly called upon were oc- 
casionally embarrassed in finding means 
for ready payment in gold or silver, a 
short period of indulgence was generally 
granted, at the pleasure of the holder of 
a bill of exchange, in which payment 
mightbe made. Usage fixed this period 
ata certain number of days, and days 
of grace thus came to represent a period 
of time which might be granted by the 
holder, without his being guilty of laches 
in collection, or endangering his right 
to recourse upon prior parties upon 
ultimate non-payment. From a matter 


of mere indulgence, this usage of added 
days finally developed into a positive 
right upon the part of the :foreign ac- 


ceptor; and was later extended to prom- 
issory notes, and other species of nego- 
tiable paper. 

But at the present day, in this coun- 
try, days of grace, instead of being a 
boon, are a bugbear. The statutes in 
the different states differ as to what 
commercial instruments they are appli 
cable. Likewise the decisions. In some 
States, no grace at all; in others, grace 
on various instruments, including sight 
drafts; still others, omitting grace on 
sight drafts; in one, grace even on de- 
mand drafts; while, generally through- 
out the states, from New England to the 
Pacific coast, a frequent judicial differ- 
ence as to allowance or non-allowance 
of grace is found, respecting various 
commercial instruments, a little out of 
the ordinary. The result of this condi- 
tion of the law is to create confusion and 
uncertainty in the minds of the holders 
of paper in many instances with respect 


to the actual date of maturity, and as 
negotiable instruments are frequently 
freighted with the obligations of parties 
whose liability is conditional, mistakes 
in this regard often result in pecuniary 
loss to the holder or collecting agent. 

No one will deny that litigation, hav- 
ing its origin in days of grace, has been 
frequent, and that loss of money, has 
again and again resulted to unfortunate 
holders under the existing system This 
being conceded, why should not days of 
grace beabolished? Are there any good 
reasons for their continuance? 

The original reason is wanting. There 
is in this country, at the present time, 
no scarcity of metallic or paper money 
to justify any such postponement of 
payment as was reasonable in former 
times. Days of grace do not constitute 
any indispensable indulgence to the 
maker, drawee or acceptor of time paper, 
for he has ample opportunity, without 
grace, to provide himself with means of 
payment; and should it be said that the 
drawee of a sight draft, unexpectedly 
presented, might be occasionally caught 
“short,” the answer is that days of 
grace will not help him in any event, if 
contrary to the intention of the drawer, 
who can make his draft ‘‘ on demand,” 
or ‘‘ without grace,” if he so choose; 
and who, on the other hand, if he de- 
sires to give the drawee a little time, 
may insert three, four, five or any num- 
ber of days in the terms of the instru- 
ment. Nor is it a good reason for con- 
tinuing the reign of days of grace, that 
all commercial transactions are now 
suited to existing conditions, and it will 
therefore be injudicious and injurious to 
change. Commercial transactions will 
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readily adapt themselves to new condi- 
tions, when simpler and better. 

Unless, therefore, some unanswerable 
argument in favor of the existing grace 
situation can be produced, sound com- 
mercial policy dictates the abolition of 
a legalized and statutized usage no 
longer suited to our needs. 

This conviction has gradually been 
forcing itself upon the minds of bankers 
and business men, and as a result we 
have seen agitation and resolution in 
favor of abolition in a number of state 
bankers’ conventions, and quite recently 
the American Bankers’ Association, in 
annual convention, passed a resolution 
recommending the total abolition of 
days of grace. 

But lately, in a thoughttul paper by 
an honored banker,* read before the 
recent convention of Kentucky bankers, 
the question is raised whether the com- 
munity would not be best served, by 
confining the abolition of grace to sight 
paper, as distinguished from total aboli- 
tion. His reasons are that most of the 
existing confusion arises from a lack of 
uniformity of grace on sight drafts—z22 
states and Canada allowing, and 23 states 
not allowing such grace—whereas, re- 
specting other classes of commercial 
instruments, the law in most of the 
states is practically uniform, and as it 
would be very difficult to have enacted 
in all the states, laws abolishing the 
universal custom of grace on time paper, 
such a policy would only create confu- 
sion rather than better existing condi- 
tions His proposition is that the cam- 
paign should be confined to the doing 
away of grace on sight drafts, and there- 
fore, necessarily, to the twenty-three 
states and territories wherein such grace 
is now allowed. 


* John H. Leathers, Cashier Louisville Banking 
Company. His address is published inthis JOURNAL. 
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We have reflected upon this proposi- 
tion and in our humble judgment, while 
the doing away with grace on sight 
drafts would vastly improve existing 
conditions, it would not wholly clear 
away the fog of uncertainty and doubt 
arising from grace provisions which at 
present enshrouds the commercial com- 
munity. Let us illustrate: 


UNCERTAINTY RESPECTING DEMAND PAPER. 


Take, first, the subject of demand 
drafts. At common law, and under the 
statutes in most of the states the rule of 
‘*no grace” on demand paper is uniform. 
But even here confusion and uncertainty 
in a measure exist. Look back in the 
Journat of April 15, 1890,+ and see the 
case cited under the Texas statute pro- 
viding that ‘‘three days of grace shall 
be allowed on all bills of exchange and 
promissory notes assignable or negotia- 
ble by law.”” The lower court held, 
under this statute, that a demand note 
was entitled to grace, and it required an 
elaborate opinion by the supreme court 
of Texas (overruling the lower court) to 
show that the statute cited was not 
intended to include demand paper. Here 
is an illustration, therefore, of how the 
‘grace law” of Texas has created un- 
certainty as to the due date of demand 
paper, resulting in controversy and liti- 
gation, and the necessity for appeal to 
the highest tribunal in the state to settle 
the point. 

Further, in the state of New Jersey, 
demand paper is made by the statute, 
the same as sight paper, and therefore 
carries grace, { a fact probably not gen- 
erally known by bankers and traders in 
other states. 

Of course, any repeal of grace on 
sight drafts might be made to compre- 





+ P. 341. 
¢ See 3 B. L. J. 389 
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hend demand paper as well, but even so, 
much cause for confusion would yet 
remain. 


FUTURE PAYABLE CHECKS, 


The question of grace or no grace 
upon this peculiar species of instrument 
has been one of much controversy and 
difference of judicial decision. The 
ordinary check is payable on demand, 
and carries no grace. The bill ot ex- 
change, on the other hand, is generally 
a grace-laden instrument. But what is 
the rule where an ordinary check ona 
banker has inserted a future date of 
In some of the states, like 
New York, the legislatures have awaken- 
ed to the absurdity of permitting grace 
upon paper payable at banks whose 
obvious facilities for ready payment 
have suggested the enactment of statutes 
qualifying the general grace laws by 
providing that all checks, bills of ex- 
change, or drafts, appearing on their 
face to be drawn ona bank or banker, 
whether payable on a specified day or 
any number of days after date or sight, 
shall be payable on the day named in 
the instrument, without grace. 


payment? 


In these 
States, the question of grace on future- 
But 
in other states, having no such provis- 
ions, the creation of these instruments 


payable checks would not arise. 


has caused confusion, uncertainty, liti- 
gation and loss. The question has been 
decided both ways in different states. 
In many it is still an open question, 
menacing the banker with the risk of 
premature payment, or wrongful refusal, 
and the holder with the consequences of 
either premature or dilatory demand 
and protest as the case may be. Want 
of space prevents the quotation of con- 
flicting decisions, Scattered through 
previous volumes of the JouRNAL many 
cases, and questions involving the status 
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of many states on this point, are cited 
and discussed.§ 

Here, then, is a grace evil of no mean 
proportions. 


TIME CERTIFICATES OF DEPOSIT AND POST 
NOTES. : 

While the general understanding and 
usage of bankers is that such instruments 
are payable without grace, actions at law 
occasionally arise growing out of uncer- 
tainty on this point. If the reader will 
turn to volume 5, page 22, of the Jour- 
NAL, he will find the following question 
submitted by a Kansas banker—Can a 
bank justly claim three days’ grace on 
its time certificate of deposit in the state 
of Kansas?—carefully considered, and 
the conclusion reached that ‘‘a banker’s 
time certificate of deposit is the promis- 
sory note of the banker, and as such, is 
entitled, and the payor can claim, three 
days of grace under the Kansas statute.” 

Several decisions are there cited show- 
ing the conflict between law and general 
resulting in litigation 
and loss, all because of the grace pest. 
In Massachusetts, a bank was sued on 
its post note, on the day of maturity, 
not counting grace. It contended the 
was The statute 
allowed grace on all promissory nego- 
tiable notes, payable at a future day 
certain, in which there was no express 
stipulation to the contrary. But the 
holder offered testimony of the usageand 
custom of banks to pay these instru- 
ments without grace. The court refused 
to admit evidence of the custom, It 
held the statute made no distinction 
between bank post notes and other 
notes, but gave grace to all; and the 
usage of banks could not vary the statute. 
The holder had, therefore, sued too 
early. 


8 See 2B. L. J., 27, 3234 B. L. J., my 190, 268; 6 B. L. J... 
184, 2:6. 


understanding, 


action premature, 





| 
| 
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Loss to the owner of such a post note 
from a mistaken supposition that it car- 
ried no grace, is shown in another Mas- 
sachusetts case. Demand and notice 
were made on the due date, but the 
court held, too early by three days, and 
an indorser was discharged. The holder 
then sought recourse against the collect- 
ing bank, whose premature action had 
caused the mischief, alleging negligence. 
But here the court denied relief. It 
was shown that the uniform course had 
been for holders to present post notes 
for payment on the day of maturity 
without grace, and that whether banks 
were entitled to grace on their post 
notes had not at the time been decided; 
and under the circumstances, the court 
found the collecting bank had used due 
care and was not liabie. 

Likewise, in an Iowa case, a banker’s 
time certificate of deposit is declared to 
carry grace, and an indorser is held 
discharged by reason of premature de- 
mand and notice. In a subsequent 
action against the collecting bank for 
negligence, growing out of these cir- 
cumstances, relief was denied for these 
reasons: That a custom of ‘‘no grace” 
on such certificates existed under which 
the collector acted, no decision then 


existing to the contrary; and further, 
the certificate being payable in ‘‘ cur- 
rent funds,” its negotiability and conse- 
quent right to grace was a mixed ques- 
tion of law and fact, and conceding the 
collector bound to know the law, he was 
not bound to know the fact. 

Questions such as these resulting in 
litigation and loss by reason of uncer- 
tainty as to grace are possible, if not 
probable, in many states; and they pre- 
sent strong reason for its total abolition. 


QUESTIONS OF NEGOTIABILITY. 


Grace is only allowed upon negotiable 
instruments. Whenever, therefore, an 
instrument is on the border line, so to 
speak, containing some specific clause 
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or provision which may result in its 
being adjudged non-negotiable, the 
question of grace or no grace, depend- 
ent upon the character of the instrument, 
is bound to arise and inject uncertainty 
as to the proper date of demand. Such 
cases, necessarily, must be of frequent 
occurrence, entailing the usual litigation 
and loss in many instances. 

See, for a single illustration, which 
might if necessary be multiplied, Ham- 
ilton Gin & Mill Co. v. Sinker, Texas 
supreme court, BANKING L. J., May 15, 
1889, wherein the question was raised 
whether a note, with a provision for at- 
torney’s fee, was negotiable and entitled 
to grace. 

We think enough has been said to 
show the necessity for a total extinction 
of days of grace; as to abolish it on sight 
drafts alone, would be simply to lop off 
a single limb of the octopus, and leave 
the commercial community still subject 
to his bewildering touch. 

Boards of trade and chambers of com- 
merce should join with the bankers in 
recommending and urging legislation 
abolishing days of grace in all cases. 
Let the other states and _ territories 
follow the lead of California, Idaho, 
Utah, and Vermont, where days of 


grace have already been exterminated. 
There can be no confusion in any par- 
ticular state where grace is abolished. 
All collectors and payers of paper in the 
state will know the law, and in place of 
uncertainty and dispute respecting the 
due date of any instrument, simplicity 
and certainty will prevail. Respecting 
any confusion of mind on the part of 
bankers and merchants in foreign states, 
while the process of change in different 
states is going on, and before it is effected 
in all, any possible disadvantage will 
certainly be outweighed by the simpler 
and better system inaugurated. Cer- 
tainty and uniformity above all things; 
and this can best be attained by total 
abolition. 
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JAMES M. FLOWER. 


(Biographical Series No. 38.) 


HE subject of this sketch was born 

in Hannibal, Oswego county, New 
York, March roth, 1835; but when nine 
years of age removed to Sun Prairie, 
Dane county, Wisconsin, where his 
father, Calvin Flower, at the age of 
eighty-three, now lives on the original 
tract of land purchased from the gov- 
ernment in 1844. The son was fitted 
for college in the preparatory school of 
the Wisconsin State University, enter- 
ing on the day it opened, February sth, 
1849, and graduating in its second class 
in July, 1852. He entered the Univers- 
ity the next Fall, and was graduated, 
with high honor, in 1856, having been 
compelled to teach school two winters 
during the time, to aid in defraying the 
expenses of his education. Soon after 
graduation he was appointed deputy 
clerk of the Wisconsin supreme court, 
and afterwards became chief clerk of 
the commission to revise the Wisconsin 
statutes. In the autumn of 1858 he 
entered the Albany Law School, gradu- 
ating the following May, in the same 
class with the late Ex-Governor Pitkin, 
of Colorado, Ex Mayor Whipple, of 
Little Rock, and others since distin- 
guished in political and professional 
life. Within a year after leaving the 
law school, he became a member of the 
firm of Abbott, Gregory, Pinney & 
Flower, then the leading one in Madi- 
son, Judge Pinney of that firm being the 
judge of the Wisconsin supreme court 
whose masterly opinion in the first gerry- 
mander case has recently brought him 
into national prominence. Mr, Flower 


was afterwards a member of the well- 
known firms of Stevens, Lewis & Flower, 
and Stevens, Flower & Morris, of Madi- 
son; but, following the advice of friends 
who thought he should seek a larger 
field for the display of his talents, on 
January 1st, 1873, he removed to Chica- 
go, where, in connection with H. W. & 
D. K. Tenney, of Madison, and O. P. 
Abercrombie, of Milwaukee, he organ- 
ized the firm of Tenneys, Flower & 
Abercrombie, which in an_ incredibly 
short space of time became one of the 
leading firms of the city. The firm 
continued, with more or less variation 
in its personnel—one of his partners 
meanwhile, S. S. Gregory, (Gregory, 
Booth & Harlan), being a son of one 
of his first partners, in Wisconsin— 
until July rst, 1889, when the present 
firm of Flower, Smith & Musgrave, com- 
posed of Mr. Flower, Frank J. Smith, 
Harrison Musgrave, James B. Gas- 
co:gne and Kenneth P. Chumasero, was 
formed. This, like its predecessors, 
has achieved most remarkable success, 
it being generally considered one of the 
strongest and best in Illinois. The firm 
has a large corporation and mercantile 
practice, being counsel for the Atlas, 
Fort Dearborn, and Bankers’ National 
banks, the John V. Farwell Company, 
and many other large corporations and 
mercantile houses, while it has probably 
had a larger experience in compromise 
settlements for merchants, than any in 
the northwest. 

Since his removal to Chicago, Mr. 
Flower has been connected with some of 
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the most important cases that have come 
before the courts there for determina- 
tion. In 1878, he was appointed receiver 
of the German National Bank, paying 
its creditors one hundred cents on the 
dollar. His firm was also counsel for 
the assignee of the Republic Fire Insur- 
ance Company, whose liabilities of over 
$1,000,000 were piid in full from assess- 
ments collected from over twenty-five 
hundred stockholders, living in seven- 
teen different states. In connection 
with Judge Corydon Beckwith, he also 
successfully represented a large number 
of the stockholders of the Republic Life 
Insurance Company, against whom the 
receiver sought to establish a liability 
of over $1,500,000 for unpaid subscrip- 
tions to itscapital stock. In association 
with Judge Pinney, of Wisconsin, he also 
took an active part as counsel for some 
of the large stockholders of the North 
Western Manufacturing & Car Company, 
of Stillwater, Minnesota, in a suit invoiv- 
ing the assets and liabilities of that cor- 
poration and the good faith of its officers, 
the trial of which occupied nearly six 
weeks. One branch of the case is now 
pending in the supreme court of the 
United States, where it will be argued 
by Mr. Flower during the present term. 

Mr. Flower may best be described as 
an all-around man. He can try a jury 
case and try it well; he can argue a case 
before an appellate court and argue it 
well; and if in its progress it should 
seem best that opposing interests be har- 
monized, he can be depended upon to con- 
duct as skillful a negotiation to that end 
as any lawyer in the land. The firm par- 
takes of the character of itshead. While 
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known more especially as a commercial 
law firm, it can at the same time handle 
a real estate, an admiralty, a patent, or 
any sort of a case, with the very highest 
intelligence and skill. Personally, Mr. 
Flower is the possessor of as many of 
the qualities which inspire regard and 
command respect as any one whom it 
has been permitted the writer ever to 
know. 

Mr. Flower is a member of the City, 
State, and American Bar Associations, 
and was for two years the Illinois repre- 
sentative in the general council of the 
latter. He is also a member of the 
Chicago, Union League, Union, and 
Washington Park Clubs. 

His wife, to whom he was married 
September 4th, 1862, is one of the best 
known women in this country, in all 
educational and charitable movements, 
being one of the two female members 
of the Chicago Board of Education, a 
member of the board of managers ef the 
Chicago ‘‘ Home for the Friendless,” 
one of the executive committee of the 
National Conference of Charities, chair 
man of the women’s branch of the Moral 
and Social Reform Department of the 
World's Fair Congress, next year, and 
president of the ‘‘Illinois Training 
School for Nurses,” the largest institu 
tion of its kind in this country. She is 
also a member of the Women’s Club, ot 
Chicago, of which she was president in 
1890 

His oldest son is assistant city editor 
of the Chicago Tribune; his youngest, a 
senior in Harvard, and he has, also, a 
married daughter. 


W. S.C. 
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REASONS FOR ABOLISHING 


TRUST the recommendation of the Executive 
council of this association having reference 
to recommending to our law-making power 
such amendment to our laws looking to the 
abolishment of days of grace on sight paper in 
this state may meet with the indorsement of 
this association. If it may be the pleasure of 
the association to give me its attention fora few 
minutes, I think I can give many good reasons 
why achange in the law ia this respect would 
be most desirable. As is well known, the laws 
of the various states of the Union respecting 
days of grace on sight dratts, differ. It is also 
well known to most of us that much confusion 
continually arises from a lack of uniformity in 
the United States in this matter, and that the 
American Bankers’ Association by resolution 
adopted at its recent session has undertaken to 
influence such legislation as will tend to a uni- 
form law on this subject in all the states. I 
give herewith a list of the laws of grace upon 
sight drafts in the different states in the Union 
as now exists. 

In the following states grace is allowed: Ala- 
bama, lowa, Michigan, Nebraska, Oregon, 
Arkansas, Kentucky, Minnesota, New Hamp- 
shire, Rhode Island, Wisconsin, Dakota, Maine, 
Mississippi, New Jersey, South Carolina, Wyo- 
ming, Indiana, Massachusetts, Montana, North 
Carolina, Texas, Canada. 

In the following states grace is not allowed: 
California, District of Columbia, daho,Colorado, 
Illinois, Connecticut, Florida, Kansas, Dela- 
ware, Georgia, Louisiana, Maryland, Ohio, 
Vermont, Missouri, Pennsylvania, Virginia, 
Nevada, Tennessee, West Virginia, New York, 
Utah, Washington. It will be observed that 
including Canada there are twenty-three states 
and territories of this Union where grace is 
allowed on sight drafts. It willalso be observed 
that there are twenty-three states and territories 
in which grace is not allowed. The confusion 
arises entirely from a lack of uniformity on 
sight drafts. With the slight exception of 
two or three states, so far as I am advised, 
the law is entirely uniform in every state in the 


*Address of John H. Leathers, Cashier of Louisville 
Banking a. at Convention of Kentucky Bank- 
ers’ Association, October 4, 1892. 
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GRACE ON SIGHT PAPER.* 


Union respecting days of grace on time paper. 
I mean by time paper, paper other than drafts 
drawn at sight. The resolution adopted by the 
American Bankers’ Association I think has gone 
a little too far. The executive council of the 
national association requested the adoption of a 
resolution favoring the doing away by banks of 
the customary three days grace on all paper, 
sight drafts as well as time paper. While this 
recommendation was vigorously opposed, and 
provoked a lively debate in the national associ- 
ation, it was nevertheless adopted, and the 
recommendation therefore of the national con- 
vention is that days of grace should be abolished 
upon all classes of paper, sight as well as time. 
In my humble opinion that would create endless 
confusion because the three days grace is now 
an entirely uniform law on time paper with the 
exception of two or three statés who have 
abolished it on all paper, and it will be 
diffcult to have enacted in the different states 
laws changing the universal custom of grace on 
time paper now existing. But I believe we may 
have perfect uniformity in the different states 
by proper legislation to have the states in which 
grace is now allowed on sight paper abolish it, 
so that a sight draft may really be what it was 
originally intended to be, payment upon sight 
or presentation. A majority of the people of 
this country believe, and have been educated to 
believe, that the payment of a thing at sight 
means as soon as you see it. It is perhaps the 
experience of nearly every banker here that a 
good many business men in filling up a draft in 
lieu of a check which may not be at hand, they 
will almost invariably fill it in at ‘‘ sight,” and 
in doing so intend it to be for payment when 
presented just like a check, 

Another cause of confusion arises from the 
fact that business men living in states where 
grace is not allowed will draw drafts at sight on 
parties living in states where grace is allowed, 
and not knowing or being able to recall the laws 
of the different states as to grace on sight drafts 
will consider it a demand draft, and a drawer is 


" frequently surprised when he is informed that 


such draft has been ‘‘accepted” and must be held 
three days for payment, The inequality or lack 
of uniformity ofthis law may be illustrated in this 
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way, for example: a man living here in Lex- 
ington may draw a sight draft upon a party 
living in Cincinnati, Chicago or New York, and 
it is equivalent to a demand draft. The same 
friend living in New York, Cincinnati or Chicago 
may have occasion to draw on his friend in 
Lexington, and he draws at sight and the Lex- 
ington friend has three days grace on his paper 
if he wants it, and perhaps both papers grew 
out of a similar transaction. It is a continual 
source of confusion and annoyance. It has 
been very well said that grace allowed on 
sight paper is a reminiscence of a past civil- 
ization, that it properly belongs to the old wavs 
of stage coaches and sailing vessels, and that in 
the rapid age in which we live. and with all the 
facilities for rapid transit, it is not only no 
longer necessary, but is absolutely a stum- 
bling block in the way of commercial transac- 
tions. 

While these reasons of themselves are suffi- 
cient, it seems to me this association should 
unite in the recommendation of the abolishment 
of days of grace upon sight paper for a still 
better reason than any yet given. That is in 


the confusion which frequently arises from 
shipments made by consignors living in states 
where no grace is allowed, in drawing sight 


drafts upon consignees in states where grace is 
allowed, with bills of lading attached. The 
probability is, it isthe intention of the consignor 
where the biil of lading is attached, that the 
consignee should only receive his bill of lading 
or other documents attached, upon payment of 
the draft. A good many banks in the city of 
Louisville act upon this presumption and retain 
the bills of lading, although the paper may be 
accepted when received promptly, but bill of 
lading held until payment is made. But under 
the law a draft drawn upon a consignee living 
in Kentucky, at sight, with a bill of lading at- 
tached, the acceptor of the draft upon his ac- 
ceptance of the bill drawn upon him, is entitled 
to his bill of lading unless there are instructions 
to the contrary accompanying. Under the law it 
is his right, and he can legally demandit. This 
of course is in the absence of instructions to the 
contrary, and a very large number of them come 
without any instructions. A great deal of con- 
fusion continually arises upon this point and in 
substantiation of the right of the consignee to 
have his bill ot lading delivered to him, I ap- 
pend some legal decisions as follows: 

In Daniel on Negotiable Instruments, Vol. 2, 
Sec. 1734-B last edition, the law is thus explicitly 


LAW JOURNAL. 


laid down by this eminent authority: ‘Ifa bill 
of exchange drawn on time be sent to an agent 
for collection, without special instructions, and 
with a bill of lading for the goods attached 
thereto, and deliverable to order, there is no 
implied obligation upon the agent to de more 
than to require acceptance of the bill of ex- 
change before delivering the bill of lading.” 
See also the case of St. Paul Rolling Mill Co. 
v. Dispatch Co., 27 Fed. Rep. 435.—In the case 
of the National Bank v. The Merchants Bank, 
decided in 1874, and reported in gt U.S, Page 
94, Mr. Justice Strong considered the question 
quite at length. In the course of his opinion he 
said: ‘‘ The fundamental question in this case 
is whether a bill of lading of merchandise, de- 
liverable to order, when attached toa time draft 
and forwarded with the draft to an agent for 
collection, without any special instructions, may 
be surrendered to the drawee on his acceptance 
of the draft; or whether the agent’s duty is to 
hold the bill of lading after acceptance for the 
payment. It seems to be a natural inference, 
indeed a necessary implication, from a time 
draft accompanied by a bill of lading endorsed 
in blank, that the merchandise (which in this 
case was cotton) specified in the bill, was sold on 
credit, to be paid for by the accepted draft, or 
that the draft isa demand for an advance on 
the shipment, or that the transaction is a con- 
signment to be sold by the drawee on account 
of the shipper. It is difficult to conceive of any 
other meaning theinstrument can have. If so, 
in the absence of an express agreement to the 
contrary, the acceptor, if a purchaser, is clearly 
entitled to the possession of the goods on his 
accepting the bill, and thus giving the vendor 
a completed contract for payment. The agent 
is theretore authorized to do all which is neces- 
sary to obtaining such acceptance. If the 
drawee is not bound to accept without the sur- 
render to him of the consigned property or of 
the bill of lading, it is the duty of the agent to 
make that surrender, and if he fail to perform 
this duty, and in consequence thereof accept- 
ance be refused, the drawer and endorsers of 
the draft are discharged. See also, the cases of 
Schuhardt v. Hall, 39 Md. 590; Marine Bank v. 
Wright, 48 N. Y. 1; Cayuga Bank v. Daniels, 47 
N. Y. 631. 

The same question came up before Judge Wal- 
lace of the United States Circuit Court of N, Y., 
in the case of Woolen v. New York & Erie Bank, 
reported in 12 Blatchford, 429, and he there 
followed the law as laid down by Justice Stroug. 
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In Lanfear v. Blossom, 1 La. Annual 148, the 
supreme court of Louisiana, in a very carefully 
considered opinion, has already decided the law 
to the same effect, and Judge Wallace followed 
that case in so many words. Again, Morse on 
Banks, 429, lays down the law to the same 
effect, thus: ‘‘It has been held that where a 
time draft drawn by consignors of merchandise 
upon the consignees, is forwarded to a bank 
without any special instructions, but having the 
bills of lading for the merchandise attached, the 
bank is justified by reason of the implied inten- 
tion of the parties, and the uses and necessities 
of business, in surrendering the bills of lading 
to the consignees upon their acceptance of the 
draft without waiting for them to make final 
payment of it.” 

A good deal more might be said, and more 
authorities might be cited upon this subject; but 
it seems to me that enough has been said, and 
that the experience of the bankers of Kentucky 
will be in accord with the views here expressed, 
that the abolishment of days of grace upon sight 
drafts in this state would unquestionably be 
more convenient and satisfactory to the business 
interests of the country. While personally I 
would be willing to vote for the American Bank- 
ers’ Association recommendation that days of 
grace should be abolished upon all notes and 
drafts, I believe it is better to confine ourselves 
to the abolishment of the grace system only on 
paper drawn at sight. 

I call the attention of the association especial- 
ly to one point in Mr, Justice Strong's opinion 
which I have read, and which decision is worthy 
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of serious consideration of all bankers. That is 
in the absence of any express agreement to the 
contrary, the acceptor, if a purchaser, is clearly 
entitled to the possession of the goods upon his 
acceptance of the bill, thus giving the vendor a 
completed contract for payment. The agent is 
therefore authorized to do all which is necessary 
to obtaining such acceptance. If the drawee is 
not bound to accept without the surrender to 
him of the consigned property or of the bill of 
lading, it is the duty of the agent to make that 
surrender, and if he fails to perform this duty, 
and in consequence thereof acceptance be re- 
fused, the drawer and endorsers of the draft are 
discharged. The conclusion to be drawn from 
this decision of Mr. Justice Strong is, that if the 
consignee of the shipment of goods to which is 
attached a bill of lading to a sight or other time 
draft, refuses to accept without his bill of lading 
being delivered to him, it acts as a release to 
every party thereto, and banks would run a 
great risk in their refusal to take the acceptance 
and deliver the bill of lading under this decision. 
It might be well to add in connection with this 
decision of Mr, Justice Strong, that it seems to 
have been the first case decided upon this sub- 
ject that seems to have settled the question as 
to whether the acceptor of a draft was entitled 
to his bill of lading upon his acceptance, This 
case was decided in 1874, and, as before stated, 
it seems to be the first case upon record where 


the supreme court of the United States had 
given any decision that seems to have settled this 
very important question,and upon which even at 
present there is such a wide diversity of opinion 
respecting the duty of banks in this regard. 
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CURRENT LEGAL DECISIONS. 


puis department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences theydisclose are likewise worthy thecareful attention and study of the merchant, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


PLEDGE OF NATIONAL BANK STOCK. 


Supreme Court of North Dakota, August 5, 1892. 


Dory v. First NATIONAL BANK OF LARIMORE. 


The stock of corporations is often pledged with banks as security for loans, and in many states 
statutes exist requiring registry of stock transfers on the books of corporations, in order to be 
valid, as against third parties. In some states, a transfer or pledge, without book registry, sub- 
jects the transferee to loss of title, should a creditor of the record owner attach the stock for his 
debt, at headquarters; while in other states, an unrecorded transfer holds good, and protects the 
pledgee. On the other hand, where the pledgee takes the trouble to have the transfer recorded, 
he becomes, in some states, liable as an owner of the stock, for debts of the corporation. For 
these, and other reasons, corporate stock is not always a desirable security. 

But it would seem, according to the decision below, that the objections above suggested to 
corporate stock, generally, as security, would not apply to national bank stock. In the case 
decided, shares in a national bank had been pledged as collateral, but had not been transferred on 
the books ot the bank. After the pledge, a creditor of the pledgor came along and attached the 
stock. The principal question at issue was as to priority of title between the unregistered pledgee 
and a purchaser, at sheriff's sale, from the attaching creditor. The decision is that under the 
federal statutes, as construed by the federal courts, registry of the transfer is not necessary to 
protect the pledgee’s title as against a subsequent attaching creditor of the pledgor, without notice; 
and whether, or not, the statutes of the state in which the bank is located require such registry to 
give the transferee of stock a superior title, is immaterial, as the state cannot prescribe legislative 
regulations limiting the transferable quality of national bank stock. 

This decision, therefore, is an instructive exposition of the law, important to be noted by all 
interested in the merits, as security, of shares of national banks. 


1. Section 5139, Rev, St. U. S., providing that the the First National Bank of Larimore to 


stock of a national bank shall be “ transferable on the 
books of the association in such manner as may be recover damages for the refusal of de- 


prescribed in the by-laws or articles of association,” fendant to transfer certain shares of 


was enacted for the benefit of the corporation, its ‘ 
shareholders and creditors, only. As to all other stock on its books. Judgment for de- 


parties, a transfer of such stock, good at common fendant. Plaintiff appeals. Affirmed. 


law, is good under the statute. in _ 
2. Under the federal statutes, the rights of a trans- Bosard & Van Wormer, for appellant. 


feree of national bank stock, under an unrecorded Stone, Newman & Resser, for respondent. 
transfer, good at common law, are superior to the 


rights of a subsequent attaching creditor of the trans- 


ferer without notice. FACTS OF CASE. 
3. It is not competent for state legislation to limit or 

interfere with the transferable quality of national 

bank stock, as the same 1s left by the statutes of the BARTHOLOMEW, J. This case was 


"Ginaidae ie te nee tried by the court, and the facts are un- 
disputed. On and prior to November 

Appeal from district court, Grand 6, 1886, one C. C. Wolcott was the ab- 
Forks county; CHARLEs F, TEMPLETON, solute owner of 220 shares of stock of 
Judge. the respondent bank, and held certifi- 
Action by Edmund S. Doty against cates for the same. On the 6th and 
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zoth days of November, 1886, said Wol- 
cott in writing assigned said certificates 
to A, J. Bowne, president of respondent 
bank, and delivered the same to him as 
collateral security for the amounts 
which Wolcott was owing the respond- 
ent bank and the Hastings National 
Bank, of Hastings, Michigan. These 
amounts aggregated $23,000, and no 
portion of such indebtedness had been 
paid when the case was tried below. 
The value of the stock assigned was 
$22,000. The stock was not transferred 
on the books of the respondent bank, 
but, so far as shown by said books, 
Wolcott continued to be the absolute 
owner thereof, until after the attachment 
hereafter mentioned was levied. On 
July 5, 1888, an action was commenced 
by D. B. Doty & Co, against said Wol- 
cott and others in the district court of 
Grand Forks county. The action was 
aided by attachment, and on July 19, 


1888, the sheriff of said county duly 
levied upon said shares of stock by 
serving the proper notice upon the 


cashier of the respondent bank. At the 
time of such levy the stock stood upon 
the books of the bank in the name of 
said Wolcott, and neither the plaintiff 
in the attachment action nor the officer 
making the levy had any knowledge of 
the assignment to Bowne. The certifi- 
cates of stock provided that the stock 
should be transferable only on the books 
of the bank upon the surrender of the 
certificates. Subsequently D. B. Doty 
& Co. recovered judgment in the attach- 
ment action, execution was issued, and 
the sheriff of said county, under 
such execution, sold the shares of stock 
upon which the attachment had been 
laid to Edmund S. Doty, the appellant 
therein, and executed the usual sheriff's 
certificate of sale therefor. Immediately 
thereafter appellant presented to the 
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respondent bank a duplicate copy of 
such certificate, together with a written 
demand that such stock be transferred 
to him upon the books of the bank, and 
stock certificates issued to him therefor. 
This the bank refused to do or to per- 
mit to be done; whereupon this action 
was brought to recover from the bank 
the value of such shares of stock. 


UNREGISTERED PLEDGEE OF NATIONAL 
BANK STOCK HAS SUPERIOR TITLE TO 
SUBSEQUENT ATTACHING CREDITOR OF 
PLEDGOR,. 


But one question of law is urged for 
our determination, and itis this: Under 
the facts disclosed, could appellant, 
under and by virtue of said sheriff's 
sale, acquire any right or title to the 
shares of stock of a national bank supe- 
rior to the title and rights of Bowne 
under the assignment and delivery? If 
so, then the respondent bank improp- 
erly refused to make the transfer, and is 
liable for value. Sargent v. Insurance 
Co., 8 Pick. 90; Bond v. Jron Co., 99 
Mass. 405; Shipley v. Bank, 10 Johns, 
484; Freon v. Carriage Co., 42 Ohio St. 
30. If not, the refusal was justified, 
and no liability atiaches. Sections 
5003-5005, Comp. Laws, make property 
in this state, incapable of manual deliv- 
ery, liable to seizure upon attachment 
or execution, and specify the means by 
which it may be so seized. Section 
5003 reads: 


“The rights or shares which such defendant may 
have in the stock of any association or corporation, * 
together with the interest and profits thereon, and all 
other property in this territory of such defendant, 
shall be liable to be attached and levied upon, and 
sold to satisfy the judgment and execution.” 


Section 5004 provides, in effect, that 
shares in a corporation may be attached 
by a sheriff by leaving with the presi- 
dent, secretary, cashier, or managing 
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agent of such corporation a certified 
copy of the warrant of attachment, with 
a written notice specifying the property 
attached. Section 5005 provides: 


*“ Whenever the sheriff shall, with a warrant of at- 
tachment or execution against the defendant, apply 
to such officer, debtor, or individual, for the purpose 
of attaching or levying upon such property, such 
officer, debtor, or individual shall furnish him witha 
certificate, under his hand, designating the number 
of rights or shares of the defendant in the stock of 
such association or corporation, with any dividend 
or incumbrance thereon, or the amount and descrip- 
tion of the property held by such association, corpor- 
ation, or individual, for the benefit of or debt owing 
to the defendant.”’ 


The sufficiency of the formal steps in 
this case is not questioned, nor is any 
claim made that shares of corporate 
stock, when actually owned by a defend- 
ant in attachment at the time of the levy, 
are not subject to the levy. Section 
2915, Comp. Laws, provides: 


“ * * * Whenever the capital stock of any cor- 


poration is divided into shares, and certificates there- 
for are issued, such shares of stock are personal prop 

erty, and may be transferred by indorsement, by the 
signature of the proprietor, or his attorney or legal 
representative, and delivery of the certificate ; but 
such transfer 1s not valid, except betweeii the parties 
thereto until the same is so entered upon the books of 
the corporation as to show the names of the parties 
by and to whom transferred, the number or designa- 
tion of the shares, and the date of the transfer.”’ 


The last sentence 
reads: 


in section 2937 


“Such stock and transfer book must be kept open 
to the inspection of any stockholder, member, or 
creditor.” 


The learned counsel for the appellant 
contend that our statutes constitute a 
registry law in the fullest sense, and 
that under the law, a creditor attaching 
corporate stock without notice is fully 
protected against any transfer or assign- 
ment which does not appear upon the 
books of the corporation. The decisions 
of the state courts, under statutes more 
or less similar to our own, are by no 
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means uniform, and we do not feel 
called upon in this case to rule upon the 
question presented, but will assume that 
our law is a registry law. 

But the stock here involved consists 
of shares in a national bank, organized 
and existing under and by virtue of the 
laws of congress. National banks are 
fiscal agencies of the government, and 
congress is the sole judge of the neces- 
sity for their creation, and, having been 
brought into existence by congress, the 
state can exercise no control over them, 
nor in any wise affect their operation, 
except in so far as congress may see 
proper to permit. Bank v. Dearing, 91 
U.S. 29. Section 5136, Rev. St. U.S., 
gives to a national bank power to pre- 
scribe, by its board of directors, by-laws 
not inconsistent with law, regulating 
the manner in which its stock shall be 
transferred; and section 5139 provides 
that shares of stock shall be transferable 
on the books of the association in such 
manner as may be prescribed in the 
by-laws or articles of the association. It 
appears from the findings that the cer- 
tificates of stock stated that said stock 
should be transferable only on the books 
of the bank on surrender of said certifi- 
cates, and, as such certificate issues 
under the corporation seal, we must 
assume, nothing to the contrary appear- 
ing in the record, that such statement 
was in pursuance of a duly adopted by- 
law. But, giving the statement the force 
of a by-law, still we think the federal 
authorities would sustain the assignment 
to Bowne as against appellant. In Bank 
v. Lanier, 11 Wall. 369, the owner of 
national bank stock pledged the same 
with power of attorney to sell and trans- 
fer the same on the books of the bank, 
but did not assign nor deliver the certi- 
ficates. Subsequently he sold the shares 
and assigned and delivered the certifi- 





THE BANKING 


cates to Lanier and Handy. The certi- 
ficates contained the same statement as 
to the manner of transfer that is found 
in this case. Two years after their pur- 
chase Lanier and Handy applied to the 
bank to have the stock represented by 
the certificates which they held trans- 
ferred tothem. This the bank refused 
to do, on the ground that the stock had 
already been transferred by virtue of a 
sale under the former power of attorney. 
It was held that this refusal was unwar- 
ranted; that the party who held the 
certificates was entitled to the stock; 
and that the bank could only transfer 
the stock upon the surrender of such 
certificates. Upon the authority of Bank 
v. Lanier, it was held in Continental Nat. 
Bank v. Eliot Nat. Bank, 7 Fed. Rep. 
369, that an unrecorded transfer of na- 
tional bank stock will take precedence 
of subsequent attachment in behalf of a 
creditor without notice. This case was 
followed by Scott v. Bank, 15 Fed. Rep. 
494, and Hazard v. Bank, 26 Fed. Rep. 
94, in each of which the same ruling is 


made, and the supreme court of Massa-. 


chusetts in Sidley v Bank, 133 Mass. 515, 
construing the national bank act in the 
light of federal decisions and _ policy, 
reached the same conclusion. 

We do not think these decisions are 
weakened in the least by an uncertain 
dictum contained in Johnston v. Laflin, 
103 U. S. 800, where it is said that the 
transfer on the books of the bank re- 
quired by the act of congress “* is neces- 
sary to protect the seller against subse- 
quent liability as a stockholder, and 
perhaps to protect the purchaser against 
proceedings of the seller’s creditors. Pur- 
chasers and creditors, in the absence of 
other knowledge, are only bound to 
look to the books of registry of the 
bank.” The question of the rights of 
the seller’s creditors was in no man- 
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ner involved in Johnston v. Laflin. Fol- 
lowing the decisions heretofore cited, 
we hold that the act of congress pertain- 
ing to the transfer of national bank 
stock, and the by-laws adopted in pur- 
suance of said act, do not constitute a 
registry law; that such provisions were 
enacted for the benefit of the corpora- 
tion, its stockholders and creditors, and 
that as to all other persons, a transfer of 
stock good at common law, is good 
under the federal statutes; and that 
under said statutes the rights of a trans- 
feree under an unrecorded transfer, good 
at common law, are superior to the 
rights of a subsequent attaching creditor 
of the transferer without notice. It re- 
mains, then, only to ascertain what 
effect, if any, a state statute can have in 
limiting the mode of transfer of such 
stock, 

It was settled by the case of Black v. 
Zacharie, 3 How. 481, that the validity 
of an assignment of corporate stock de- 
pended upon the law of the state where 
the corporation was located, and not 
upon the law of the state where the as- 
signment was made. Authority is hardly 
that the 
corpora- 


necessary upon the proposition 
sovereignty which creates the 
tion must have the exclusive right to 
direct the manner in which the stock of 
such corporation must be transferred, at 
least when the corporation is located 
and doing business exclusively within 
the jurisdiction of the creating sover- 
eignty. The effect to be given state 
statutes, so far as they may interfere 
with or limit the transferability of na- 
tional bank stock, is, of course, purely 
a federal question, and we ought to be 
governed in this matter by the decisions 
of the United States courts. In Contt- 
nental Nat. Bank v. Eliot Nat. Bank, 
supra, a party residing at Boston, Mass., 
assigned and forwarded certificates of 
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stock of Eliot National Bank, located at 
Boston, to the plaintiff bank, located at 
New York. Subsequently, and before 
any transfer was made upon the books 
of the Eliot National Bank, that bank 
attached the stock as the property of the 
transferrer. Uuited States Circuit Judge 
LowELL, sitting in Massachusetts, said: 


“It has been very ably urged that, by the law of 
Massachusetts, the attachment would have the pref- 
erence. This I consider doubtful, but the decision 
does not depend upon the law of Massachusetts. Itis 
not important to consider whether the contract was 
consummated in Massachusetts or New York. The 
negotiability or transferable quality of the stock of a 
national bank depends upon the laws of the United 
States.”’ Citing DICKINSON v. BANK, 129 Mass. 279. 
‘“* * © Thetime and mode of attaching property 
and its effect in general are part of the law of the 
forum; but its operation upon unrecorded transfers 
of shares in national banks is regulated by the law 
which creates the shares, and provides for their con- 
veyance and registration.” 


Again, in Scott v. Bank, supra, the 
same question was before the United 
States circuit court sitting in New York. 
The stock involved was the stock of a 
national bank located in Connecticut, 
and it was urged that, under the de- 
cisions of that state, the attachment 
would have preference; but the court 
said: 

“The defendant having been incorporated under 
the national banking act, the rules which regulate the 


transfers of its stock are to be found in the statutes of 
the United States." 


And, after quoting the statute, the 
court adds: 


“The construction of the statute, and the question 
of title as between the assignee and the attaching 
creditor, are not controlled by the tenor of the decis- 
ions of any one state.”’ 


LAW JOURNAL 


These decisions seem to be decisive of 
the point under discussion. In their ab- 
sence we might, perhaps, have reached 
a different conclusion, under the broad 
language used in National Bank v. Com., 
9 Wall. 353. In speaking of the prin- 
ciple that government agencies cannot 
be subjected to state legislation, as an- 
nounced in McCulloch v. Maryland, 4 
Wheat. 316, and the cases following 
that decision, Justice MILLER, speaking 
for the full bench, said: ‘‘ The principle 
we are discussing has its limitation,—a 
limitation growing out of the necessity 
on which the principle is founded, That 
limitation is that the agencies of the 
federal government are only exempted 
from state legislation so far as that legis- 
lation may interfere with or impair their 
efficiency in performing their functions 
by which they are designed to serve 
that government. * * * It is only 
when the state law incapacitates the 
banks from discharging their duties to 
the government that it becomes uncon- 
stitutional,” But the cases cited from 


- the federal circuit courts were decided 


long atter Bank v. Com., and involve the 
precise point here raised, and we deem 
them conclusive upon us. The judg- 
ment of the district court is therefore 
affirmed. 


WaLtin, J., concurs. 


Coruiss, C. J., having been of coun- 
sel, did not sit in the case or take part 
in the decision. 
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NOTICE TO BANK AS AFFECTING ITS STATUS AS A _ BONA- 
FIDE HOLDER. 


The attribute of commercial paper, essential to its free use and transferability in business 
dealings, is its negotiability; that quality which enables transfer between other than the original 
parties free from equities or defenses. To constitute any third person a bona-fide holder, with ca- 
pacity to enforce the instrument free from defenses, he must have taken the paper before maturity 
for value, and without notice or knowledge of any equities between original parties. The banks of 
the country, who daily discount negotiable paper for payees or other holders, can only safely do so 
by reason of this negotiable quality, which enables them to enforce the paper against the parties 
liable, although as to the original holder, a good defense might exist. 

Sometimes the status of the bank or other non-immediate transferee, as a bona-fide holder, is 
attacked upon the contention that it does not occupy such a position. If, for example, it can be 
held chargeable witn notice of equities when it acquired the paper, then any defense of which it 
had notice is let in, in bar of payment. 

The two cases which are reported below both involve this question of notice, as affecting the 
bank’s status and right to enforce; and the circumstances and legal doctrines which they disclose, 
make useful reading for all practical bankers, as illustrating the ways in which such questions 
arise in the daily practice of banking, and their outcome. 

In one case (trom North Carolina) M made his note to the president of a bank. The latter 
before maturity, for value, indorsed it over to his bank, personally receiving the benefit. The 
president, with the cashier, constituted the discount committee who passed upon, and accepted the 
note. M had a defense to the note as against the payee (president) and the court holds that the 
president’s knowledge affected the bank and made it chargeable with notice. The discussion in 
the decision as to when a bank will, and will not, be chargeable with notice, by reason of know- 
ledge of its president, is interesting and valuable. 

In the second case, (from Minnesota) the question of notice to a discounting bank, as depriving 
it of its right to enforce a negotiable instrument free from equities, arises in a little different form. 
A note for $5,000, running to A bank, was rediscounted by B bank. The day before maturity, the 
cashier of A bank, presented to B bank another note of the same maker for $10,000, payable to 
him individually, which he had indorsed individually, and also as cashier of A bank. This note B 
bank discounted, deducting the amount of the original note, and paying over the difference to the 
cashier of A bank. The action is by B bank against A bank on this note, to enforce A bank's lia- 
bility as indorser. A bank’s contention in bar of liability was that B bank had notice from the 
form of indorsement and the circumstances, that A’s cashier was not acting in his official character, 
but individually; and the transaction being in reality one for the personal accommodation of the 
cashier, and not the bank’s transaction, it should not be held liable. For reasons set forth at 
length in the opinion B bank's status and right to enforce as a bona-fide holder is held unim- 
impeached, 


Supreme Court of North Carolina, October 11, 1892. 


Le Duc v. Moors, e¢. al. 


In an action by the receiver of a bank on a promis- 
sory note against the maker and payee, it appeared 
that the payee was the president of the bank, to which 
he transferred it by indorsement. He and the cashier 
constituted the discount committee, and participated 
in discounting the note. //e/d, that the bank took the 
note subject to the equities existing in favor of the 
maker at the time of the indorsement. 


Appeal from superior court, Franklin 
county; Henry R. Bryan, Judge. 

Action by W. G. Le Duc, as receiver 
of an insolvent bank, against James I. 


Moore, on a promissory note. From a 
judgment for plaintiff, defendants ap- 
peal. Reversed. 

F. S. Spruill and N. Y. Gulley, for ap- 
pellants. 7. H. Sutton, for appellee. 


SHEPHERD, J. James I. Moore exe- 
cuted a promissory note to E. F. Moore, 
who, for value and before maturity, in- 
dorsed it, for his own benefit, to the 
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plaintiff bank. The said E, F. Moore 
was the president of the bank, and he, 
together with the cashier, by the custom 
of the bank, alone constituted the dis- 
count committee. The said Moore act- 
ually participated as a member of such 
committee in the discounting of the said 
note. The question presented is whether 
the bank is affected with notice of any 
defense existing in favor of the maker 
as against the payee at the time or be- 
fore notice of the indorsement. In Bank 
v. Burgwyn, 110 N. C. 267, 14 S. E. 
Rep. 623, it was held that a bank was 
not affected with constructive notice by 
reason of the actual knowledge of its 
president, when the latter was dealing 
with it in his individual capacity, and 
not acting officially for the bank in any 
manner concerning the particular trans- 
action. In the opinion of the court it 
was stated that the principle upon which 
rests the doctrine of constructive notice 
in such cases is that agents are presumed 
to communicate all such information as 
they may acquire in the line of their 
duty to their principals, because it 
is their duty to do so, but that no 
such presumption can exist where the 
agent is dealing with the principal in 
his own behalf. ‘‘His interest is op- 
posed to that of the corporation, and 
the presumption is, not that he will 
communicate his knowledge of any secret 
infirmity of the title to the corporation, 
but that he will conceal it.” Barnes v, 
Gaslight Co., 27 N. J. Eq. 33. Whether 
the bank would have been affected with 
constructive notice had the president 
acted in his official capacity in discount- 
ing the paper in which he was known to 
be interested is a point we did not un- 
undertake to determine, though, upona 
cursory examination, it seemed to us 
that the authorities were in favor of the 
proposition. A more careful investiga- 
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tion, however, of the subject, discloses 
much conflict of judicial decision, with 
many very respectable authorities sus- 
taining the opposite view. Upon so im- 
portant a question involving the rights 
of other possible litigants, who have had 
no opportunity of being heard, we for- 
bear the expression of an opinion at this 
time; for even admitting that, under or- 
dinary circumstances, the latter doctrine 
is the correct one, and the bank would 
not be affected with notice, the reason 
of the principle would forbid its appli- 
cation to the facts of the present case. 
The principle is based upon the pre- 
sumption that a majority of the mem- 
bers of the discount committee, being 
aware of the adverse interest of their as- 
sociate, were in no way influenced by 
him in their action, and, as he was 
treated as a stranger to the bank in the 
particular transaction, it would be un- 
fair to assume that he imparted his 
knowledge to the officials. In other 
words, the theory is that he cannot be 
considered, in such a case, as having 
acted influentially as an officer of the 
bank. Our case is quite different, as 
here the discount committee consisted 
of Moore and the cashier alone, and it 
required the active official participation 
of the former in order to discount the 
paper. 
puted facts, the active and essential par- 
ticipation of the president as a director, 
and also his actual knowledge. This 
leaves no room for the operation of any 


Here, then, we have as undis- 


presumption, and the bank cannot es- 
cape its liability for the misconduct of 
one whom it has placed in such a highly 


responsible position. If loss must ensue 
by reason of the bad faith of Moore, it 
would seem clear that it should be borne 
by the bank, which, by reason of selec- 
tion of an improper agent, has caused a 
toss ‘‘ which would not have resulted if 
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the instrument employed by it had come 
up to the standard of good faith which 
it is one of the great objects of the law 
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to secure in commercial 
Morse, Banks, 110. 
new trial. 


dealings.” 
There must be a 





SAME SUBJECT. 


Supreme Court of Minnesota, October 3, 1892. 


MERCHANTS’ NATIONAL BANK OF ST. 


1. The title of an indorsee of negotiable paper for 
value, purchased before due, cannot be impeached, 
unless he has actual or constructive notice of facts 
such as to subject him to the imputation of fraud or 
bad faith in the transaction. 

2. Where the cashier of a bank, who assumed to be 
acting as such, applied to another bank in the usual 
course of business, to discount a note produced by 
him, and regularly indorsed by him in his official ca- 
pacity, Ae/d, that neither the fact that he appeared to 
be the payee and first indorser, and his bank the 
second indorser, nor that the avails of the note were 
received by him personally, were conclusive evidence 
that the indorsement of his bank was unauthorized or 
for his own accommodation. 

(Syllabus by the Court.) 


Appeal from district court, Hennepin 
county; Locuren, Judge. 

Action by the Merchants’ National 
Bank of St. Paul against George Mc- 
Neir, as receiver of the First National 
Bank of Anoka, on a promissory note. 
Judgment for plaintiff. Defendant ap- 
peals. Affirmed. 

Jackson & Atwater, for appellant. 
Young & Lightner, for respondent. 


VANDERBURGH, J. This action was 
tried by the court, and from its find- 
ings the following facts appear; One 
P. F. Pratt was during all the time, 
from the year 1883 until after January 
16, 1888, the cashier of the First Na- 
tional Bank of Anoka, which bank, 


Paut v. McNEIR. 


through its cashier, had, during all that 
time, transacted a large amount of 
business with the plaintiff. On Sep- 
tember 17, 1888, one Maria B. Nell had 
executed her promissory note to the 
First National Bank of Anoka for $5.- 
000, with interest payable in four months 
from date without grace; and Septem- 
ber 27th following the plaintiff discount- 
ed this note, and paid the face value 
thereon, less the usual discount, to the 
First National Bank of Anoka, and the 
same was thereupon indorsed, and de- 
livered to the plaintiff, and the Anoka 
bank thus became conditionally liable 
thereon as indorser. Afterwards, on 
the 16th day of January, 1889, the day 
before this note became due, the maker 
thereof, Mrs. Nell, executed another 
promissory note, payable to Pratt, 
whereby she agreed to pay to his order, 
six months thereafter, the sum of $10,- 
ooo, with interest at 10 per cent., paya- 
ble at the plaintiff's bank in St. Paul. 
The court further specifically finds as 
follows: That thereafter, on the 16th 
day of January, 1889, the day before the 
first-named note became due, Pratt ap- 
peared at the bank of the plaintiff with 
the last-mentioned note for $10,000, 
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with the following indorsements thereon, 
all made in his handwriting: ‘‘P. F. 
Pratt;” and ‘* First National Bank of 
Anoka, P. F. Pratt, Cr.”—which was 
his usual way of signing his name as 
cashier of the Anoka bank. Plaintiff 
knew that all the indorsements were in 
the handwriting of Pratt, who then re- 
quested the officers of the plaintiff bank 
to discount the note for the First Na- 
tional Bank of Anoka, and to take and 
retain the necessary part of the proceeds 
thereof to pay the amount due upon the 
first-mentioned note. Pratt assumed to 
act for the Anoka bank in the transac- 
tion, and the plaintiff thereupon, on his 
application, discounted the $10,000 note, 
deducted the amount due upon the 
other note, and gave Pratt its check for 
the difference, which was afterwards 
paid. It does not appear, and is not 
found, whether or not Pratt turned the 
proceeds over to the Anoka bank. Mrs. 


Nell afterwards paid to plaintiff the sum 
of $2,500 on the note, but no more has 


been paid thereon. It is also found 
that ‘‘the plaintiff [meaning its officers] 
in good faith believed that said Pratt 
was actihg as cashier of said bank in 
said transaction, and had no evidence to 
the contrary, and no reason to believe 
anything to the contrary, except what 
appeared by said proceedings, and said 
notes hereinbefore specified; that said 
plaintiff gave credit to said First Na- 
tional Bank of Anoka, and not to said 
Pratt, in all of said transactions.”’ ‘*Both 
of said notes were made by said Nell, 
and by her delivered to said Pratt for 
his individual use and accommodation; 
but plaintiff had no notice or knowledge 
thereof, except as shown by the notes 
themselves, until after it had discounted 
taem.” 

The principal question presented on 
this appeal is whether the facts found 
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by the court warranted the conclusion 
that the Anoka bank is liable upon the 
note as indorser, the same having been 
duly protested. It is not assigned as 
error that the findings of the court above 
quoted are not sustained by the evi- 
dence, and the foregoing statement con- 
tains all the material facts embraced in 
the findings bearing on the defendant's 
liability, so that, if there were any other 
facts or circumstances affecting the 
question of the plaintiff's good faith in 
the purchase of the note, they cannot 
be considered here, The defendant in- 
sists that the plaintift’s cashier, who 
discounted the note in suit, was not 
justified upon these facts in supposing 
that Pratt was acting officially, as cash- 
ier of the Anoka bank, in procuring the 
money on the note; and that Pratt's 
statements or conduct in the transaction 
were immaterial, in view of the fact that 
the note showed on its face that it ap- 
peared to be his individual note, and he 
had no authority in fact to make an 
accommodativn indorsement thereon in 
behalf of the bank. 

In view of the fact that Pratt was the 
acting cashier of the Anoka bank, entitled 
to make indorsements in this form, of 
paper belonging to the bank, and pre- 
sented himself in that capacity in this 
instance, the discussion is substantially 
narrowed down to the question whether 
the paper itself bore marks of suspicion 
sufficient to affect the title of the plaint- 
iff as a purchaser in good faith, which 
upon the facts would otherwise be pre- 
sumed. But in determining this case 
we cannot separate the different parts of 
the transaction, and consider the paper 
apart from the circumstances under 
which it was presented. Pratt assumed 
to be acting in his official capacity, and 
appeared to be engaged in the business 
of his bank. He proposed to take up 
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the note which he had before rightfully 
negotiated in behalf of the bank as cash- 
ier, and to substitute another executed 
paper by the same party. And the 
cashier of the plaintiff bank, as the court 
finds, in good faith believed that Pratt 
was acting officially for the Anoka bank, 
and the evidence sustains this finding. 
If the new note had been of the same 
amount as the old one taken up, the 
fact that it ran to Pratt would hardly 
be claimed to be sufficient to excite 
suspicion. And so, if the note had been 
subsequently negotiated by plaintiff, 
and had passed in the regular course of 
business into the hands of a remote in- 
dorsee, it would hardly be claimed that 
such indorsee was not a dona fide pur- 
chaser, either on the ground of notice 
from the note itself, or that he was 
bound to have instituted a preliminary 
inquiry as to the authority of Pratt to 
make the second indorsement as cashier. 
The fact that Pratt appeared to be the 
first indorser, and the bank the second 
indorser, was not, of itself, a circum- 
stance so extraordinary or suspicious as 
to make the case one of gross negligence 
on the part of the plaintiff, and subject 
it to the imputation of bad faith in re- 
ceiving the paper. 

Nor, in the face of the finding of the 
good faith of the officers of the plaintiff 
in the transaction, did the circumstance 
that the surplus, over the amount due 
upon the old note, was paid directly to 
Pratt, either in currency or by check 
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running to him, amount to notice of 
Pratt’s intended fraud upon his bank, 
or make the plaintiff a purchaser mala 
fide of the note. It is not sufficient, 
under the rule applied to the transfer of 
negotiable paper underthe law merchant, 
that there be circumstances of suspicion 
such as would put a careful purchaser 
upon inquiry. The circumstances must 
be so pointed and direct as to amount 
to evidence of ma/a fides, in the absence 
of inquiry, or such as to be prima facie 
inconsistent with any other view than 
that there is something wrong in the 
title, and thus amount to constructive 
notice. 1 Daniel, Neg. Inst. (4th Ed.) 
§ 795; 2 Rand. Com. Paper, §§ 998, 
1001; Tied. Com. Paper, § 289; Bank v. 
Savery, 127 Mass. 78, 79. In Welch v. 


Sage, 47 N. Y. 143-146, the court say: 
‘The law may be regarded as settled 
that a purchaser for value, advanced, of 
negotiable paper, including bonds, is 


not bound to exercise such care and 
caution as wary, prudent men would ex- 
ercise. Negligence will not impair his 
title. It is a question simply of good 
faith in the purchaser. Unless the evi- 
dence makes out a case on which a jury 
would be authorized to find fraud or 
bad faith in the purchase, it is the duty 


of the court to find averdict.” Astricter 
rule would seriously embarrass the trans- 
fer of negotiable paper. Upon the find- 
ings of fact in the case, we think the 
legal conclusion reached was proper, 
and the order denying a new trial is 
affirmed. 





THE BANKING LAW JOURNAL. 


ABSTRACTS AND NOTES OF CASES. 


Liability of Subsequent Maker Upon Promissory Note. 


First National Bank of Arlington v. Cecil. 


The security for discounted paper afforded by 
personal names is often inferior to that which 
the bank possesses by special pledge of collat- 
eral, inasmuch as the individual signers may 
subsequently become insolvent or remove their 
property from the reach of creditors,thus defeat- 
ing collection of their paper upon its maturity. 
The facts in the present case may be profitably 
cited as illustrating an attempt by the maker of 
a note in bank to defeat collection of his note by 
pursuing the latter course, and the method 
which the bank adopted to prevent loss. The 
result of the decision shows that the method 
was effective. Following are the facts: 

On December 20, 1889, F. Cecil, T. A. Raus- 
ier and Sumner Reed, for a vaiuable considera- 
tion, delivered to the plaintiff bank their joint 
and several promissory note for $3,092.70, due 
go days after date, with interest at the rate of 
Io per cent. per annum from date until paid. 
After this note became due, and while it was 
unpaid, F. Cecil, in order to escape payment, if 
possible, and to compel the bank to collect the 
note from his comaker, Sumner Reed, assigned, 
transferred, and conveyed ail his property to 
his brother, N. Cecil. After learning of this 
transfer, a representative of the bank sought an 
interview with N. Cecil, and notified him that, 
inasmuch as he had the property of F. Cecil, 
the bank wanted him to sign the note it held 
against Cecil, Rausier and Reed, at the same 
time informing him that, unless he did sign the 
note, it would institute proceedings to contest 
the conveyance from his brother to himself, as 
it knew there was no consideration for the con- 
veyance, but it was made solely for the purpose 
of getting the property out of F. Cecil’s hands. 
Upon this, N. Cecil agreed to, and did, on Sep- 
tember 12, 1890, sign his name to the note, at 
the bottom, and the bank refrained from bring- 
ing suit to set the conveyance aside. 

Here, then, was a case where the only re- 
sponsible maker of a promissory note, had 


Supreme Court of Oregon. October 5, 1892. 

conveyed away his property, and the bank, 
without bringing suit to set aside the convey- 
ance, succeeded in adding the obligation of the 
transferee to the note. But could the latter be 
held upon such a signature? That is the ques- 
tion involved in the case decided. The action 
is against him alone to recover the amount of 
the note, the original makers, presumably, not 
being worth suing. 

He contended that his signature was void and 
of no effect, and that he could not be held, be- 
cause— 

1. There was no consideration for the signa- 
ture. 

2. By placing his name on the note under the 
circumstances detailed, he only became surety 
or guarantor for the other parties, and his con- 
tract was a collateral one, within the statute of 
frauds, and void because it did not express the 
consideration. 

Upon the question of consideration, his argu- 
ment was that the arrangement between the 
bank and N. Cecil did not amount to an agree- 
ment on the bank’s part to forbear proceedings 
to contest the conveyance. The supreme court, 
however, holds that the jury were warranted in 
finding, as they did, an implied agreement, by 
the bank to forbear suit, which constituted a 
good and legal consideration for the new 
promise. 

Upon the second question urged by Cecil in 
bar of his liability—that his signature was a 
collateral contract as surety, or guarantor, and 
void because no consideration was expressed— 
the court says: 

‘*When a promise is direct, and when collat- 
eral, is often a vexed and difficult question ; but 
we do not think it necessary to enter into any 
discussion of that question in this case, for we 
take the rule to be that, when one signs his 
name to a joint and several promissory note for 
a consideration, after delivery, he becomes, as 
between himself and the payee, a maker, and 
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may be sued as such. 1 Edw. Bills & N.§ 257; 
PARTRIDGE v, Coby, 19 Barb. 348; MCVEAN v. 
Scorr, 46 Barb. 379; CARD v. MILLER, 1 Hun, 
504* BROWNELL v. WINNIE, 29 N. Y. 400, DIck- 
ERMAN v. MINER, 43 Iowa, 508; HAMILTON v. 
Hooper, 46 Iowa, 515. Independently of the 
question of the alteration of the note, and the 
effect of the defendant's signature upon the 
liability of the other parties, the legal effect of 
his signing the note under the circumstances of 
this case is that he became a party toa new 
contract, as between him and plaintiff on a new 
and additional consideration. The effect of his 
act was to execute a new note at the time he 
attached his signature, and as the maker of 
such note, he is liable.” 


Effect of Maker’s Discharge in Insol- 
vency on Indorser’s Recourse. 


Columbia Falls Brick Company v. Glidden. Supreme 
Judicial Court of Massachusetts, Suffolk, 
September 29, 1892. 


An interesting point is illustrated in this case 
A gave his note to B, who indorsed it to C. A 
failed and was subsequently discharged in in- 
solvent proceedings. C proved up the note 
against A’s estate upon its maturity, and re- 
ceived a dividend. For the balance, he looked 
to B who paid him, B then sought to recover 
from A the balance he had been compelled to 
pay, but the court holds A is discharged. The 
court, in effect, said: 

The contract which A made in this case was 
to pay the note to the person who might be its 
legal holder at the time of its maturity. From 
this contract he has been released by his dis- 
charge in insolvency, the note having been 
proved against his estate by its then holder. 
Pub. St. c. 157, $26; St. 1884, c. 236,$5, as 
amended by St. 1885, c. 353, $1, and by St. 
1889, c. 406, $1. The fact that, after the ma- 
turity of the note, the payee was obliged to pay 
to its indorsee the balance due on the note, after 
deducting the dividend received from the estate 
of A, did not create a new debt against A, but 
was merely a transfer of the old debt. The 
promise of A was one indivisible promise. See 
Hunt v. TayLor, 108 Mass, 508; CowLey v. 
DuN.Lop, 7 Term R. 565; BUCKLER V. BUTTIVANT, 
3 East, 72; HouLte v. Baxter, Id. 177. The 
case differs widely from THAYER Vv. DANIELS,110 
Mass. 345, where a surety, under like circum- 
Stances to those in the case at bar, was allowed 
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to maintain an action against the maker of a 
promissory note. The undertaking of the maker 
to the surety is one of indemnity against any 
loss or damage which he may suffer in conse- 
quence of the failure of the maker to pay the 
note. It is an implied, and not an express, 
contract. The contract of the maker, on the 
other hand, with the payee or indorser, is an 
express contract from which, in this case, the 
makers have been released by their discharge in 
insolvency. 

Looking into the situation here passed upon, 
it is obvious that if B had himself held the un- 
matured note at the time of the failure, his 
receipt of the dividend would have been all he 
could have claimed from A. The balance would 
have been the measure of his loss. And, on re- 
flection, it will be readily seen that his situation 
with respect to loss is no different, because he 
has transferred the note for valuetoC. He has 
received its value from C, which he must refund, 
less the dividend collected by C. B is in exactly 
the same financial status, as though he had 
never indorsed the noie in the first instance, 
and, as the court says, his subsequent payment 
to C did not create a new debt, for which he 
could hold A, but was simply a payment on the 
old debt on which he was contingently liable, 
and from which A had been discharged. 


Application of New York, or Georgia, 
Interest Law, as Determining the 
Question of Usury. 


Jackson v. American Mortgage Company of Scotland, 
Limited. Supreme Court of Georgia, March 1s, 1892. 


As is well known, the permissible interest 
rates in the various states, are at different alti- 
tudes, some higher, some lower, while in some 
states, the parties to a loan are not restricted to 
any rate. When transactions of loanand secur- 
ity take place between persons in different states, 
and the rate of the state which allows the higher 
interest is contracted for, it often happens that 
some question is raised as to the legality of the 
transaction, whether the interest law of the 
state whose rate is lower does not apply, and 
make the loan usurious, Of course there is only 
one of the parties who feels any conscientious 
scruples as to violating the interest laws of a 
sovereign state, namely, the borrower, The 
lender has never been known to raise any such 
question. And further, strange to say, the bor- 
rower himself, never discovers the immorality 
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of the transaction at the time of its incipiency, 
when he receives the advance, but only at a much 
later period when the time of payment arrives. 
Then the enormity of the sin of usury first 
dawns upon him, and he feels that he should 
proceed no further with such an iniquitous bar- 
gain. 

From the courts of Georgia we have a case of 
this character, where a Georgia farmer obtained 
a loan of Scottish capital, through a New York 
agent, at a rate of interest, lawful in Georgia, 
but unlawful in New York. His plea of usury 
is held untenable, by the supreme court of 
Georgia, whose official language, quoted below, 
tersely states the facts of the transaction, and 
the law which governs the case: 

‘*It is competent for the borrower of money 
to contract to pay a rate of interest lawful in 
his own state, the loan being secured by realty 
in that state, although he makes the notes given 
for the principal and interest of the loan payable 
in another state, and although the ultimate de- 
livery of the notes and mortgage was made to 
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the lender at his place of business in the latter 
State, in which state, also, the borrower's appli- 
cation for the loan was accepted. Thus, where 
a resident of Georgia applied in writing for a 
loan of money at a special rate of interest, ex- 
ecuting the application in Georgia, and offering 
therein as security, real estate situated in Geor- 
gia, expecting a lender to be found by his agent 
elsewhere, and afterwards the application was 
accepted in New York by a resident thereof in 
behalf of a foreign corporation, and the applicant 
executed a note in Georgia, and also an absolute 
deed of realty, as security, conformably to 
the laws of Georgia, and the note and deed, 
after the latter was recorded in Georgia, were de- 
livered in New York by his agents, to whom the 
money was there delivered by the lender, the 
note being payable in New York, and specifying 


on its face a rate of interest, legal in Georgia, 
but usurious in New York, the contract is en- 
forceable in Georgia, there being no evidence 
tending to show bad faith, or any device or 
contrivance to evade the usury laws of New 
York.” 
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THE LEGAL RELATION OF AGENTS 


IN THE LOAN AND IN- 


VESTMENT BUSINESS. 


NE of the many forms in which 
moneyed capital is employed, is in 
the business carried on by loan and in- 
vestment companies who establish bran- 
ches and agencies in different parts of 
the country, and place their loanable 
funds out at interest upon landed secur- 
ity. In carrying on operations of this 
character, agents are, of course, a ne- 
cessity. They constitute the connect- 
ing link between the borrower, and the 
distant lender. They are the conduit 
through which the application for loan 
and proffer of security goes out from 
the borrower, and also the channel 
through which, if granted, the money 
advanced as loan, is paid. They per- 
form services beneficial alike to borrower 
and to Jender. To the borrower, often 
ignorant of how to proceed, they point 
out from whom and how the desired 
loan may be obtained; furnishing him 
blanks, drawing up his papers, and re- 
lieving him of all that mental strain, 
which to the majority is so distasteful, 
For the lender, they ascertain the iden- 
tity of the borrower, and investigate 
and perfect the security. Their com- 
pensation, being generally a per cent. 
commission on the amount of thelean, is 
usually, if not always, deducted from 
the amount advanced to the borrower. 
Occasionally, the legal relation of the 
agent to borrower or to lender becomes 
important to be established. The money 
loaned has been advanced by the lender, 
but has not yet been paid over to the 
borrower. It has been received by the 
agent, who has defaulted. Who is to 
stand the loss, borrower or lender? 


An interesting case of this kind has re- 
cently been decided by the supreme 
court of Minnesota,* full report of which 
will be instructive to many readers en- 
gaged in the mortgage loan and invest- 
ment business. 

One Larson, a borrower, had made 
application to the Lombard Investment 
Company for a loan, and had executed 
and delivered a note and mortgage for 
the amount. The loan had been ap- 
proved, and the money paid over to the 
agent, but had not been actually re- 
ceived by the borrower, the agent hav- 
ing defaulted. The borrower brought 
suit for cancellation of the obligation. 
Unless the defaulter was his agent, so 
that he could be held to have actually 
received the money, he was entitled to 
relief. The full opinion of VANDER- 
BURGH, J. is quoted, as illustrating how 
such questions arise and are decided. 

‘*The defendant is engaged in the 
business of loaning money upon mort- 
gage, and has established a branch of 
its business in St. Paul, in this state. 
To facilitate its operation, it secures the 
assistance of persons in different locali- 
ties, whom its officers style ‘‘ corres- 
pondents,”” by whom applications for 
loans are received and forwarded for 
examination by the defendant, and, if 
the securities are found satisfactory and 
approved, they are accepted, and the 
money forwarded, to be delivered to 
the borrower. The office of the so- 
called ‘correspondent,’ is, therefore, to 
aid thedefendant in procuring applica- 


*Larson v. Lombard Investment Company, October 
10, 1892. 
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tions and consummating loans. Stevens 
& Co., bankers at Litchfield, in Meeker 
county, were so acting for the defendant 
in the year 1890, when the plaintiff made 
an application for the loan in question 
in this case. The application was made 
in writing, in the form required, and 
upon blanks furnished by the defendant. 
It is obvious from the record that if the 
money had been forwarded to Stevens & 
Co., and in their hands, before all the 
conditions of the loan required by de- 
fendant had been complied with, it 
would have remained the property of 
defendant, and they would have held the 
same for the company in the meantime, 
and, to some extent certainly, have rep- 
resented the company. It is true that 
the written application contains a pro- 
vision constituting the persons or mana- 
ger to whom the application was sub- 
mitted ‘the attorney of the applicant 
irrevocable for him and in his name to 
procure this loan from any person or 
corporation.’ But this is not conclusive 
in the face of facts tending to show that 
the correspondent was at the same time 
representing the company. The court 
will look beyond the forms or devices 
resorted to by the defendant in conduct- 
ing the business, into the real state of 
the case. The applicant (plaintiff here) 
also signed a certificate appointing 
Stevens & Co. her agent to negotiate a 
loan for $900 on the land in question, in 
which also she agreed to pay the sum of 
$99.54 in advance, in consideration of 
their services in negotiating the loan, as 
a part of the interest, and to execute a 
note drawing 6 per cent. interest for the 
principal sum named. The plaintiff ac- 
cordingly executed a note and mortgage 
to secure $900, and interest at 6 per 
cent., running to the defendant, which 
has been duly recorded. Theapplication 
for the loan was approved, and the note 
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and mortgage accepted, and afterwards 
sold to a third party for a valuable con- 
sideration in the usual course of business. 
The evidence shows that the advance 
payment required ($99.54) was to be de- 
ducted, and was in fact deducted and 
retained by defendant, from the princi- 
pal sum agreed to be loaned. The de- 
fendant, upon due receipt of the papers, 
forwarded to Stevens & Co, at Litchfield, 
the sum of $900, less the commissions of 
$99.54. above referred to. It is found 
by the trial court that the firm of Stevens 
& Co. were the agents of the defendant. 
If they were, however, representing the 
plaintiff in the transaction, then this 
action for the cancellation of the note and 
mortgage or for the value thereof cannot 
be maintained, because in that case the 
unconditional delivery of the money to 
them for plaintiff would have been 
equivalent to a delivery to her, and 
would have satisfied the defendant's 
contract, and the plaintiff would be 
obliged to look to Stevens & Co. for her 
remedy; but, if Stevens & Co. received 
the money as the correspondents and 
agents of the investment company, the 
latter will be held responsible for their 
refusal or inability to pay the same to 
the plaintiff. It appears beyond dispute 
that Stevens & Co, were acting for the 
defendant for some purposes, and, so 
far at least, must be treated as their 
agents; and it was fairly a question of 
fact for the trial court to determine 
whether they were not so acting in the 
particular transaction referred to. There 
was a prior incumbrance on the land of 
$500 and interest to pay off whicha part 
of the money applied for was acquired 
She applied for the loan to Stevens & 
Co., who did not assume to act for 
themselves, but to act for the defend- 
ant, and they had in fact been the ‘cor- 
respondents’ of the defendant fora year 
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and a half, under a circular of instruc- 
tions in respect to rates and the mode 
of conducting the business. And under 
the arrangement between the parties as 
actually agreed on, Stevens & Co. re- 
ceived a certain percentage of the com- 
missions only, notwithstanding the lan- 
guage of the certificate of agency, The 
correspondents were required to fill out 
the applications carefully, and to care- 
fully examine each abstract of title before 
sending it. The papers in mortgage 
loans were to be drawn at the office of 
the defendant, and forwarded to the 
correspondents, to be executed by the 
borrower. The prior incumbrance of 
$500, above referred to, appeared upon 
the application in this instance, and in 
answer to the question, ‘For what pur- 
pose is the money wanted?’ it was 
therein stated ‘To pay up loan, build, 
and improve farm;’ and it was the duty 
of Stevens & Co., on receipt of the 
money, to pay off that incumbrance, in 
order to protect the defendant, and then 
to pay over the balance to plaintiff. It 
was a fair inference to be drawn from 
the evidence in the case that until that 
incumbency was paid (which was not 
done) the money was not to be paid 
over, and that Stevens & Co. were hold- 
ing the money for the defendant, and 
not for the plaintiff, in receiving the 
money. To hold, in a case where the 
business is all transacted under the di- 
rection of the defendant, that the appli- 
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cant for loans, not familiar with business 
methods, should be precluded by the 
printed forms, carefully devised to shield 
it from liability for the acts of persons 
acting for them, from showing an actual 
agency, would in many cases lead to 
gross injustice. The rule applied in in- 
surance cases should be adopted in cases 
like this, and, notwithstanding the stip- 
ulation in the form of application, the 
agent must be regarded as the agent of 
the company for acts done for it and in 
its behalf, 

The rate-sheets, blanks, instructions, 
and forms furnished by defendant to 
Stevens & Co. for use in the business, 
were properly received in evidence. 

It was undoubtedly error to allow the 
witnesses to testify to their conclusions 
or opinions on the subject of the agency 
of Stevens & Co., or to receive evidence 
of the declarations of the latter upon the 
subject; but we think it was necessarily 
without prejudice, because, from the 
undisputed evidence, apart from the 
testimony objected to, we do not see 
how the jury could have come to any 
different conclusion than they did upon 
the questions submitted to them. The 
findings of fact must therefore be sus- 


tained. As the defendants, as thereby 
established, failed to comply with the 
terms of the application, and failed to 
furnish the money, they are not entitled 
to an allowance for commissions to be 
deducted from the amount of the plain- 
tiff’s recovery.” 
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DEPARTMENT OF QUERIES AND REPLIES. 


mus department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, and expect prompt and careful consideration thereof, without charge. 


The names and places 


of those submitting inquiries are published, unless special request is made to the contrary. 


The Lawof Illinois upon Banker’s Right of Set-off of Unmatured Paper Against 
Insolvent’s Deposit. 


First NATIONAL BANK, 
CueEsTeR, Ill., November 4, 1892. § 


Editor Banking Law Journal: 


DEAR SiR:—We should be pleased to have you 
cite us the status of Illinois on the question of 
offset of unmatured paper. Would the law also 
apply in case of the death of a debtor, the same 
as in case of insolvency? 

Respectfully, 
J. D. Gervacn, Cashier. 


The law of Illinois upon the banker's 
right to set-off the deposit of a customer 
who becomes insolvent, against the un- 
matured note or obligation of the latter, 
is very clearly expressed in the case of 
Fourth National Bank v, City National 
Bank, 68 ill. 398. The right of set-off on 
the ground of insolvency isrecognized but 
the deposit is subject to be depleted by 
any checks of the depositor outstanding 
in the hands of dona-fide holders. Illinois, 
it will be remembered, is one of the 
states in which the drawing and deliv- 
ery of a check constitutes an assignment 
to the holder of the fund it represents, 
and entitles the checkholder to sue the 
bank in case it refuses to pay, having 
funds on deposit, when demanded. The 
right is perfected when the check is 
presented for payment, after which the 
bank cannot pay, out of the fund neces- 
sary for its payment, other checks or 


demands, to itself or to others, after- 
wards presented or accrued. 

A brief statement of the points in- 
volved in the case cited, will illustrate 
the law, as well as any other method of 
exposition. Following are the impor- 
tant dates in the case: 


October 13, depositor filed petition in bank- 
ruptcy. 

October 17, holder for value of his check, pre- 
sented it for payment and was refused; because 

October 28, insolvent depositor’s note, held by 
the bank, matured. 


The checkholder sued the bank on 
the check. The bank contended its right 
to the deposit was superior to that of 
the checkholder, because 


1. It had a lien on the funds of its depositors 
to secure their indebtedness, whether matured 
or not; 

2. In case of insolvency of a depositor,a right 
to an equitable set-off existed in favor of the 
bank, and this without regard to the maturity 
of the debt. 


The court denies the general right of 
lien contended for. ‘‘A banker's lien,” 
the money 
left on deposit with him, according to 
the customs and usages of banks. It 
has never been so extended, but is con- 


fined to securities and valuables which 


it said ‘‘ cannot extend to 
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may be in the banker’s custody as col- 
laterals. The credit must be given on 
the credit of the securities or valuables, 
either in possession or expectancy. This 
is the extent of a banker's lien.” 

The banker, consequently, is shown to 
have no right to withhold payment on 
any theory of lien upon general depos- 
its. No such lien exists. But respect- 
ing the right of set-off, the court says: 

‘*The other proposition, that of a 
right to an equitable set-off, might be 
conceded if no third party was in the 
way. The third party here is the ap- 
pellees, whose right to this money was 
fixed on the 17th of October, the day 
the check was presented and payment 
demanded. This right of set-off, as 
claimed, is but another phase of the 
banker’s lien, and has no foundation in 
law or justice as against a checkholder 
for value.” 

According to this doctrine, therefore, 
the banker in Illinois whose depositor 
becomes insolvent while indebted to him 
upon an unmatured obligation, has as 
against the depositor, or his assignee in 
insolvency, the right to set-off the de- 
deposit of the insolvent, against the 
latter’s indebtedness upon the unma- 
tured paper. But, so far as any out- 
standing checkholders for value are con- 
cerned, they are entitled to priority in 
payment, 


RESPECTIVE RIGHT OF BANK AND AT- 


TACHING CREDITOR. 


The Illinois court, as we have seen 
above, says that the ‘‘ right to an equi- 
table set-off (against the depositor) 
might be conceded, if no third party 
was in the way;” and, as has been 
shown, a third party who is a check- 
holder for value, takes priority to the 
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deposit as against the bank. This 
suggests another question of interest to 
the Illinois banker: Will his right to 
set-off the deposit be impaired by an 
attaching creditor of the depositor, such 
creditor being, likewise, a third party, 
or will the bank’s right of set off or lien 
be superior? Upon this point, the case 
of Samuel v. Agnew, 80 Ill. 553 may be 
cited. That case holds that an attach- 
ing creditor cannot acquire through his 
attachment, any higher or better right 
to the property or assets attached than 
the debtor had when the attachment was 
made, unless he can show some fraud or 
collusion by which his rights were im- 
paired. 

From the Illinois decisions, therefore, 
the Illinois banker’s right, upon insol- 
vency of a depositor, to a set-off or lien 
upon the deposit for an unmatured debt 
of the depositor, would hold good against 
the depositor, his assignee in insolvency, 
or an attaching creditor, but not against 
any holder for value of a check of the 
depositor, presented before the note ac- 
tually matured. Query whether, if the 
stockholder fails to present his check 
and thus perfect his right to the deposit 
until after the maturity of the note, the 
banker would have the right, upon ma- 
turity, to make an actual application of 
the deposit, so as to defeat the right of 
the checkholder upon his check subse- 
quently presented? The checkholder 
would certainly lose his right to pay- 
ment by the bank, if the latter paid the 
money out on earlier presented checks, 
or, having no claim against the depos- 
itor, paid the deposit over to the as- 
signee without notice of the check, 
Equally it would seem that, after actual 
maturity of the paper, the bank’s right 
to the money would be perfect, and 
would prevail against the checkholder 
whose check had not, up to that time, 
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been presented, or the bank notified of 
its existence. 


Set-orr AGAINST DECEASED DEeEposITor. 


So far as the question of death of the 
depositor is concerned we are of opinion 
that this event alone, unlike insolvency, 
will not give the banker a right of set- 
off of the deposit against the decedent's 
unmatured paper so as to withhold pay- 
ment of the deposit balance from the 
decedent’s legal representatives. Death 
alone, without insolvency, we do not 
understand to be a sufficient ground for 
equitable relief by way of set-off. Where 
the paper is matured at the time of 
death, the right of set-off has been ex- 
pressly held in some of the states, For 
arecent decision, see Zraders’ Nat. Bank 
v. Cresson, supreme court of Texas, 2 
Bankinc L. J. 332 holding that ‘‘a 
bank, when sued by the administrator 
of a deceased depositor for the amount 
of his deposit, may set-off the amount 
of a note of the intestate, held by it, 
which was due at the time of his death.” 


Negotiability of Certificate of Deposit. 


Tue FARMERS NATIONAL BANK, ) 
Lonemont, Colo., November 4, 1892. 


Editor Banking Law Journat: 


Dear Sir.—Will you kindly give me your 
opinion as to the negotiability of enclosed 
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** Memorandum Certificate of Deposit?” 
Yours truly, 
F. H. Srickney, Pres. 


Memorandum Certificate of Deposit. 


Loncmont, Colo 


Farmers National Bank. 


Cashier. 


We should construe such an instru- 
ment to be assignable by {indorsement; 
but not free from equities. The words 
‘* payable to the order of ” are words of 
negotiability; but the addition of the 
positive clause ‘‘ This certificate is not 
negotiable” expresses plainly the inten- 
tion of the maker that the certificate is 
not negotiable. No assignee of the payee 
of such an instrument could, in the face 
of these words, enforce the certificate 
against the bank free from any defense 
it might have against the original de- 
positor. 
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DEDUCTION OF 
HOLDERS 


N the September 1 JourNnaL, replying 
to an inquiry from thecashier of the 
People’s National Bank ot Clay Center, 
Kansas, we stated that the paragraph in 
the former statute of the state providing 
that the taxpayers’ debts might be de- 
ducted from the gross amount of his 
credits, seemed to have been omitted 
from the new revision of 1889, and 
hence, under the existing statutes no 
provision for deduction was made. This 
statement was an error, and we are in- 
debted to Mr. George A. Guild, cashier 
of the National Bank of Sabetha, for 
calling our attention to the fact. The 
deduction provision had been transferred 
to, and embodied in, another section of 
the law, which a too cursory examination 
had failed to reveal. 
The provision as to debt deduction is 
as follows (Gen, Stat. 1889, Sec. 6851): 


“Debts owing in good faith by any person, company 
or corporation may be deducted from the gross 
amount of credits belonging to such person, company 
or corporation. Provided such debts are not owing 
to any person, company or corporation as depositors 
in any bank or banking association, or with any per- 
son or firm engaged in the business of banking in this 
state or elsewhere ; and the person, company or cor- 
poration making out the statement of personal prop- 
erty to be given to the assessor, claiming deductions 
herein provided for, shall set forth both the amount 
and nature of the credits, and the amount and nature 
of his debts sought to be deducted; but no person, 
company or corporation shall be entitled to any de- 
duction on account of any bond, note or obligation 
given to any mutual insurance company, or deferred 
payment, or loan fora policy of life insurance, nor on 
account of any unpaid subscription to any religious, 
literary, scientific ot benevolent institut:on or society. 
Provided, that in deducting debts from credits, no 
debt shall be deducted where said debt was created 
by a loan on government bonds or other taxable 
securities.” 


INDEBTEDNESS BY NATIONAL BANK STOCK- 
IN KANSAS. 


Under the law of Kansas, are shares 
of stock in national banks, ‘‘ credits,” 
so that the owners may deduct there- 
from in making up the sum for taxa- 
tion, their dona fide debts? The Kansas 
statute thus defines the term ‘‘ credit” 
(Sec. 6847). 


“The term ‘credit,’ when used in this act, shall 
mean and include every demand for money, labor or 
other valuable thing, whether due or to become due, 
but not secured by lien on real estate.”’ 


This language, certainly, is broad 
enough to include bank shares, and it 
has been directly so heldin Iowa, under 
a similar statutory definition of a credit 
in First National Bank of Albiav. City 
Council of Albia, published in the Jour- 
NAL of July 15, 1892. In fact, that de- 
cision, with the cases cited, constitutes 
the best argument which can be made 
for a similar right of deduction in Kan- 
sas bank stockholders, and it is unnec- 
essary, in face of that decision, to 
further discuss the question. 

The conclusion that national bank 
shareholders in Kansas are entitled to 
deduct their dona fide debts from the value 
of their shares, may be fortified, if neces- 
sary, by the language of the supreme 
court of Kansas in a recent case, which 
decides that national bank shares must 
be assessed to the shareholders individ- 
uelly and not, in lump, against the bank, 
although, in practice, the bank pays the 
tax. The court, upon the subject of 
debt deduction, says: 
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“The individual stockholders of a national bank are 
allowed the some deductions from the amount assessed 
against them upon their shares of stock, as other 
taxpayers in the state, owning moneyed capital are 
allowed.” 


This clearly recognizes that bank 
stock isa ‘‘credit” under the statute; 
else there could be no deduction of debts 
from its taxable value. 

The question has been asked: ‘If 
bona fide indebtedness can be deducted 
from bank shares, how will the tax be 
paid? How will the return be made? 
By the officers of the bank, who at the 
same time submit a schedule of each 
stockholder’s legal deductions, or by the 
individual holder himself?” 
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The practice, under the statute, is for 
the president, cashier or other managing 
officer of the bank to make the return, 
and for the bank to pay the tax, having 
a lien on the stock therefor. (Sec. 6868.) 
He ‘‘shall, under oath, return to the 
assessor, on demand, a list of the names 
of the stockholders and the amount and 
value of stock held by each, together 
with the value of any undivided profits 
or surplus.” 

Where deduction of dona fide debts 
is claimed, he evidently is the one who 
should make the statement thereof in 
the return, as called for by the statute 
first cited, providing for debt deduc- 
tions. 
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THE STATE LAWS GOVERNING BANK CURRENCY. 


N view of the drift of public attention towards the problem of a future bank currency,to supplement 

or possibly supersede national bank notes; the presentation of plans for such a currency suited to 
the varied needs and requirements of the people of the United States; and the agitation to repeal the 
existing 10 per cent prohibitory tax upon state circulation,it will be useful and interesting to examine 
into the existing machinery for state issues and the general conditions now surrounding them in 
the various states, as disclosed by legislative records. This knowledge is unquestionably a most 
necessary factor in any consideration of the feasibility and advisability of returning to a system 
of state bank currency, 

At common law, the right to issue circulating notes was free to all. In this country, the note 
issuing function has generally been made the subject of constitutional regulation, It is not pro 
posed to discuss the question whether congress has power to totally prohibit to the state, and its 
corporations and individuals, or to regulate, the note-issuing function, or the authority of congress 
to impose the ten per cent. tax on state circulation, which has been the only mode of prohibition 
or regulation, yetadopted. The purpose here is simply to set forth the present currency con- 
ditions now existing in the various states, which would become important should the ten per cent 


tax be removed. 


INDIANA. 


N° laws are at present in force in In- 


diana under which, were the ten 
per cent, tax repealed, bank currency 
could be immediately issued; but the 
legislature, subject to certain constitu- 
tional requirements which will be pres- 
ently shown, has power to charter and 
organize banks of issue, and affirmative 
legislative enactment is all that would 
be required. 
The constitution of 1851, now in force, 
provides in Article ir: 


1, “ The general assembly shall not have power to 
establish or incorporate any bank or banking com- 
pany or moneyed institution for the purpose of issuing 
bills of credit or bills payable to order or bearer, ex- 
cept under conditions prescribed in this constitution. 

2. No banks shall be established otherwise than 
under a general banking law, except as provided in 
the fourth section of this article. 

3. If the general assembly shall enact a general 
banking law, such law shall provide for the registry 
and countersigning, by an officer of state, of all paper 
credit designed to be circulated as money; and ample 
collateral security, readily convertible into specie, for 
the redemption of the same in gold or silver shall be 
required; which < ollateral security shall be under the 
control of the proper officer or officers of state. 


4. The general assembly may also charter a bank 
with branches, without collateral security as required 
in the preceding section. 

5. If the general assembly shall establish a bank 
with branches, the branches shall be mutually respon- 
sible for each other’s liabilities upon all paper credit 
issued as money.” 

6. Provides for double liability of stockholders. 7. 
provides for specie redemption, and prohibits legisla- 
tion sanctioning suspension. 8, gives holders of bank 
notes, in case of insolvency, preference of payment 
over all other creditors. 9, prohibits banks from re- 
ceiving greater rate of interest than individuals. 10 
limits existence of banks to twenty years. 11, permits 
general assembly to invest trust funds in a bank with 
branches. 12, prohibits state from being a stockholder 
in any bank or corporation, and from lending its 
credit thereto. 13, prescribes that corporations, other 
than banking, must be formed under general laws.” 


No state bank with branches now 
exists, nor is there any banking act at 
present in force, under which banks 
may issue bills, regulated and secured 
as prescribed in the constitution. A 
general bank law for the incorporation 
of banks of discount and deposit exists 
but in the enumeration of corporate 
powers it is specially provided that ‘‘ no 
such associations shall issue notes, bills 
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or other evidences of indebtedness in 
the form or similitude of bank notes, 
and intended to circulate as bank notes, 
or bills or as money.” The issue and 
circulation of all unauthorized notes, as 
money, is prohibited, 

We thus see that the legislature of 
Indiana has, under the constitution, 
power to specially charter a bank and 
branches, with currency powers un- 
limited and unrestricted, save as the 
legislative wisdom dictates; and also to 
establish a free banking act, under which 
banks may issue bills, registered and 
countersigned, with ‘‘ ample collateral 
security readily convertible.into specie.” 
The only constitutional safeguards 
around bank currency, are double lia- 
bility of stockholders, first lien upon as- 
sets, and in the case of free banks, 
*‘ample collateral security.” For any- 
thing additional, reliance must be placed 
upon the good judgment and wisdom of 
the legislature. 


IOWA. 


The legislature has power, subject to 
constitutional regulations, and specifi- 
tion of security, to enact a general bank 
law for the incorporation of banks of 
issue, and also to establish a state bank 


with branches. Such acts must be rati- 
fied by vote of the people, before they 
can take effect. No such laws are at 
present in force, and legislation exists 
prohibiting the circulation within the 
state of all foreign bank notes. 


LAW JOURNAL. 


Following are existing constitutional 
provisions, safeguards and regulations 
contained in the constitution of 1857, 
now in force. 


ARTICLE VIII. 


Sec. 1. Corporations must be formed under general 
laws. 

Sec. 2. Relates to taxation. 

Sec. 3. State cannot be a stockholder in any corpora- 
tion. 

Sec. 4. No political or municipal corporation can be 
a stockholder in any bank. 

Sec. 5. Act creating corporation with banking powers 
and amendments, must be submitted to vote of people, 
after passage, and approved. 

Sec. 6. Establishment of state bank and branches 
subject to last section. 

Sec. 7. If state bank established, must be on actual 
specie basis, and branches mutually responsible for 
each other’s liabillties upon circulation. 

Sec. 8. If general banking law enacted ‘it shall pro- 
vide for the registry and conntersigning, by an officer 
of state, of all bills or papercredit designed to circu- 
late as money, and require security to the full amount 
thereof, to be deposited with the state treasurer, in 
United States stocks, or in interest-paying stocks of 
states in good credit and standing, to be rated at 10 per 
cent. below their average value in the city of New 
York, for the thirty days next preceding their deposit; 
and in case of a depreciation of any portion of such 
stocks, to the amount of 10 per cent. on the dollar, the 
bank or banks owning said stock shall be required to 
make up said deficiency by depositing additional 
stocks;” the law also to provide for recording names 
of stockholders, amount of stock, time of transfer and 
to whom, 

Sec. 9. Double liability of stockholders. 

Sec. ro. Billholders to have preference in payment, on 
insolvency. 

Sec. 11. Suspension of specie payment shall not be 
sanctioned. 


If the ten per cent. tax were repealed, 
therefore, banks of issue could be created 
by the legislature, if approved by the 
people, secured as provided in the con- 
stitution; and a state bank and branches 
with currency powers established, with 
no special security. 
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SUMMARY OF STATE LAWS. 


Showing Existing Situation if Ten Per Cent. Tax were Removed. 


Alabama.—Constitutional requirements are as fol- 
lows: 

§7. No bank shall be established except under a gen- 
eral banking law. 

§8. The general assembly may enact a general bank- 
ing law, which law shall prescribe for the registry and 
countersigning by the governor of the state of all 
paper credit designed to be created as money; and 
ample collateral security, convertible into specie, or 
the redemption of the same in gold or silver, shall be 
required, and such collateral security shall be under 
the control of such officer or officers as may be pre- 
scribed by law. 

§o. All bills or notes issued as money, shall be, at 
all times, redeemable in gold or silver, and no law 
shall be passed sanctioning directly or indirectly the 
suspension by any bank or banking company, of specie 
payment. 

§10. Holders of bank notes shall be entitled, in case 
of insolvency, to preference of payment over all other 
creditors. 

No general bank law has been enacted under these 
provisions. Legislative prohibition exists upon cir- 
culating notes of all, not chartered as banking asso- 
ciations. 


Arizona Territory.—Banks incorporated under ter- 
ritorial laws are denied by congress the power of 
issuing circulation. 


Arkansas.—Constitution provides: “"No act of the 
general assembly shall be passed authorizing the issue 
of bills, notes, or other paper which may circulate as 
money.” 


Cai fornia.—Constitution provides: ‘‘No corpora- 
tion, association or individual shall issue or put in 
circulation as money anything but the lawful money 
of the United States.”’ 


Colorado.—No constitutional prohibition upon state 
bank currency, but existing legislative prohibition. 

Connecticut.—No constitutional provisions. Legis- 
lature controls subject. Unauthorized circulation 
prohibited. No general bank law. Banks incorpor- 
ated by special charter and banks chartered under 
act of 1852, allowed to issue circulation to 75 per cent 
of capital, secured by pledge of certain public stocks, 
and first lien on assets. 


Delaware.—No constitutional provisions. Legisla- 
ture controls. No general bank law. The Farmers’ 
Bank of the state has currency powers, with the re- 
striction that its total debts shall not exceed double 


paid capital, Circulating notes of individuals and 
partnerships “under one dollar’’ prohibited. 

Florida.—No constitutional provisions. Legislature 
controls. No existing law under which banks author- 
ized to1ssue currency, and all unauthorized circula- 
tion prohibited. 


GEORGIA.—No constitutional provisions. Legisla- 
ture controls. Unauthorized circulation prohibited. 
Banks exist, under special charters, with power to 
issue currency (not specially secured) subject to leg- 
islative regulation for redemption in lawful money, 
and prohibition upon issue beyond amount specified 
in their charters. 


IDAHO.—A territory. No state bank currency. 


ILLINOIS.—Constitution regulates bank currency by 
providing the security of government or state stocks, 
requiring registry and countersigning of notes, pro- 
hibiting the legislative sanction of specie payments, 
and requiring that any general bank law, to have 
force, must be ratified by vote of the people after 
passage. Subject to constitutional regulations, the 
legislature has the power to enact a general bank law 
conferring currency powers upon banks. The exist- 
ing bank law, however, expressly withholds all cur- 
rency powers. 


/ndiana.—Constitutional safeguards around bank 
currency are double liability of stockholders and first 
lien upon assets, together with a requirement that 
notes of free banks shall have “‘ample collateral se- 
curity convertible into specie,’’ and must be regis- 
tered, and that legislature shall not sanction specie 
suspension. Subject to these regulations, legislature 
is supreme, and is empowered to establish banks of 
circulation, and also to specially charter a bank and 
branches without the “ample collateral security,” 
required for free banks. No free circulating bank act 
at present in force; and no bank and branches now in 
operation. All unauthorized circulation prohibited. 


Jowa —No existing law under which banks could 
issue currency, if ten per cent. tax removed. Consti- 
tution permits legislature to incorporate under general 
law, banks of issue, secured by special pledge with 
state treasurer of national stocks or those of states 
“in good credit,” and also a state bank and branches, 
without such special security. Bank cnrrency to have 
preference in payment, and stockholders’ double lia- 
bility. No bank act or state bank to go in operation 
until subsequently ratified by vote of the people. Ex- 
isting legislative embargo upon foreign bank notes, 
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PERIODICAL LITERATURE OF INTEREST TO BANKERS. 


THE STANDARD OF DEFERRED PAY- 
MENTS,—By Edward A. Ross. Annals of 
the American Academy. November, 1892. 
Single number, $1.00 ; 4,800 words, 


It was the aim of the honest advocates of the 
gold standard when it was adopted by this gov- 
ernment, says the writer, to prevent the rising 
tendency of prices and keep them uniform; thus 
securing justice to both debtor and creditor. 
But the remedy went too far. The upward 
movement of prices has not only been checked, 
but has been succeeded by a decline that per- 
sists to the present day. This fact has given 
rise to the school of bimetalists, whose plea is 
the dire need of more money in order to pre- 
vent injustice to the debtor class. 

The bimetalist contends that by reason of 
falling prices, the debtor places the creditor in 
command of more commodities than the original 
loan would purchase. The monometalist con- 
tends that, owing to the fact that the price of 
labor has not fallen, the debtor places the, cred- 
itor in command of no more labor than the orig- 
inal loan would have purchased. The issue is 
fairly joined between the two great opposing 
theories of value—that of labor-value and that 
of use-value. 

After impartially considering the arguments 
on both sides of the question, the writer arrives 
at the conclusion that the theory of use-value is 
the true one. The old habit of basing value on 
the cost of production in labor, he says, (capital 
being regarded as accumulated labor,) received 
no shock so long as economists observed only 
competitive industries of constant returns. But 
the widening importance of monopolized goods 
brought to light an increasing number of cases 
where values are not proportionate to cost. In 
consequence, economists abandoned the labor- 
value theory. 

Mr. Ross treats of the subject very ably and 
makes out a strong case for the bimetalists. 


RUSSIAN BANKS.—By Frank Carpenter, 
Louisville ‘‘Courier Journal,” October 3oth ; 
2,800 words, 


The currency of Russia is largely composed 
of shin-plasters issued by the government, the 
value of which is so fluctuating as to give rise 
to regular speculation in them. The country 
has more queer kinds of banking institutions 
than the United States had before the war. 
About ten years ago a bank was established 
which makes loans to peasants so that they may 
purchase land. The treasury department will 
make advances on grain stored in warehouses 
or delivered to railroad companies, and it au- 
thorizes any railroad company to loan on grain 
in its possession, up to sixty per cent. of value. 
Russian nobles are a very impecunious lot, and 


in consequence, there is a bank which makes 
an exclusive business of lending them money on 
the security of mortgages on their estates. 
This bank has out in loans an amount exceeding 
$50,000,000. The Russian National Bank plays 
a large part in the financial affairs of the coun- 
try. It issues $400,000,000 worth of paper and 
its assets amount to about the same figure. It 
has deposits exceeding $500,000,00¢, and it does 
a business annually amounting to $250,000,000., 
All the big financial operations of the govern- 
ment are carried on through it. Although an 
extensive system of savings banks has recently 
been put into operation, the banking business 
in the rural districts is as yet almost entirely in 
the hands of peasants who have saved a little 
money. They are exceedingly exacting and 
oppressive, and frequently take an interest of 
100 or 200 per cent. Mortgages are placed on 
crops before they are planted. 

Russians do business on long credit. In 
small transactions, notes are seldom given for 
less than nine months, and renewals are very 
frequent. A peculiarity of Russian banking 
houses is that they are very unpretentious, with 
small signs, and are almost always situated on 
the second floor. 


FLUCTUATIONS IN INTEREST RATES—By 
Matthew Marshall. New York ‘‘ Sun.” Oct. 
24; 2,000 words. 


The recent increase in the rate of interest 
noticeable both in this country and England, is 
an usual occurrence at this time of the year. 
But our present experience differs from that of 
previous years in that the autumn stringency 
has been a month late. This is due to the un- 
usual increase in the supply of currency result- 
ing trom the disbursements of the United States 
treasury for the redemption of maturing bonds, 
and other purposes and from the monthly issues 
of coin notes under the act of July, 18go. 


THE VOLUME OF CURRENCY.—By N. A, 


Dunning. ‘‘ Arena,” November. 50 cents ; 


3,000 words. 


Mr. Dunning says that the monthly state- 
ments of the secretary of the treasury are mani- 
festly unreliable under the system by which 
they are madeat present. If, he says, the sec- 
retary of the treasury would plainly declare that 
his monthly statements simply disclose, first, 
the amount of currency that has been issued 
from the registry of the treasury and mints; 
second, the amount of this currency held in the 
treasury; and third, the amount that is outside 
the treasury, instead of assuming to give not 
only the volume of circulation, but the per 
capita as well, he would eliminate much that is 
misleading and deceptive. 

The writer proceeds by calculation to estimate 
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what is the true volume of circulation, and finds 
that the amount now in circulation is $310,888,- 
842.11 with $4.97 per capita, instead of $1,387,- 
551,835.11, as set forth in the mint reports. 


MR. SHERMAN ON THE CURRENCY.— 
Editorial. Louisville ‘‘ Courier-Journal,” Oc- 
tober 18, 800 words. 

The ‘‘ Courier-Journal” says that Senator 


Sherman’s statements in regard to currency are 
misleading. 
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THE POST OFFICE SAVINGS BANK,.— 
Book reviews, Edinburgh ‘‘Review,” October, 


10,000 words. 


1. William Lewin’s ‘‘A History of Savings 
Banks.” 2. ‘‘ Origin and Progress of the Sys- 
tem of Post Office Savings Banks,” 1871. 3. V. 
A. Forbes’ ‘‘The Law Relating to Trustee and 
Post Office Savings Banks.”” 4. Annual Reports 
of the Postmaster-General, 1862-1892, 





CURRENT NEWS AND TOPICS. 


AMERICAN BANKERS’ CONVENTION. 

The American Bankers’ Association held its 
seventeenth annual convention in San Francisco 
on the 7th and 8th of September. The meeting 
was called to order by President Nelson. 

John McKee, of the Tallant Banking Com- 
pany, of San Francisco, delivered the address of 
welcome on behalf of the bankers and merch- 
ants of San Francisco. He was followed by 
General W. H. L. Barnes, who also delivered a 
very felicitous address of welcome, which was 
constantly interrupted by laughter and applause. 

President Nelson replied briefly in behalf of 
the association. He outlined its history since 
the organization in Philadelphia in 1876, and in 
closing thanked the California representatives 
for their cordial reception of himself and his 
associates, 

Professor Edward J. James, of the Wharton 
School of Finance, University of Pennsylvania, 
was then introduced and spoke on ‘‘The Higher 
Education of Business Men in Europe and 
America.” Professor James was sent to Eu- 
rope by the American Bankers’ Association to 
make an examination into foreign methods ot 
business education, with a view to the introduc- 
tion of something similar in this country. 

The requirements of modern business lite, he 
said, and the welfare of the community and of 
education itself, demand the incorporation into 
our schools of adequate facilities for the educa- 
tion of business men. 

This means the development of a new institu- 
tion, namely, the Commercial High School, 
now unknown in this country, but well devel- 
oped in most of the nations of Europe, By 
commercial high school is not meant the ordin- 
ary, so-called, commercial college which deals 
chiefly with facilities, but an educational insti- 
tution with educational ends pure and simple, 
which in its course would run parallel to the 


literary high school and the manual training 
school, differentiating itself from the tormer by 
giving little or no attention to the ancient lang- 
uages and purely literary studies, and from the 
latter by passing over the mechanic arts and 
devoting its attention to the study of commercial 
geography, the history of commerce, trade and 
industry, the development of modern business 
methods, etc. 

This development means the multiplication, in 
connection with our existing colleges and univer- 
sities, of schools of finance and economy, which 
may serve in the field of higher business educa- 
tion the same purpose as is served in parallel 
fields by schools of law, theology, engineering 
and philosophy. These schools of finance will 
offer to young men who expect to enter a busi- 
ness life, a college education, which, while it 
gives them the education of a gentleman, will 
not, in all its tendencies, lead them away from 
a business to a professional life. It will rather 
have a contrary effect by increasing their inter- 
est in business life when they come to see how 
important and fundamental business methods 
and progress are. They will finally benefit the 
community by tending, as far as their influence 
may reach, to develop an ESPRIT DE CORPS, a 
sense of the dignity of business, a broad concep- 
tion of industry, a higher standard of business 
ethics and a public spirit which cannot but show 
itself in a thousand ways to the advantage of 
society as a whole, 

There is a large class of people which sees in 
neither the literary high school or the manual 
training school anything of sufficient value to 
make it worth while to send their boys to them. 

A commercial high school would do for this 
class what the other two high schools are doing 
forthe classes that patronize them, and there 
can be little doubt that were such school estab- 
lished to-day in any of our larger towns, it 
would be filled to overflowing. 
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A few of the American universities have made 
a movement toward affording facilities for the 
liberal education of business men. The aid and 
help of bankers is called for in encouraging the 
others to do likewise, only wishing and praying 
that they may go further and do more efficient 
work, 

The thanks of the convention 
Prof. James for his address. 

Mr. E. H. Pullen, vice-president of the Na- 
tional Bank of the Republic, New York, next 
delivered an eloquent memorial address on the 
late John Jay Knox. Mr, Pullen also received 
the thanks of the convention. 

During the session of the third day the report 
of the executive committee was presented. The 
chief interest centered in the part of the report 
relating to the Nicaragua Canal, The resolution 
to the effect that the association heartily com- 
mends the construction of the canal under 
American control, was unanimousiy adopted. 

J. W. Treadwell, of San Francisco, next read 
a paper on ‘‘ Proposed Remedies for the Evils 
of the Present Paper Issue of the United States, 
for the Present Low Price of Silver and for the 
Present Political Banking.” 

This paper was laid upon the table and 
ordered not to be printed. 

President Nelson then called each state by 
name and its representative to make sugges- 
tions and remarks. Several gentlemen accepted 
the invitation and suggested constitutional 
amendments, indulged in pleasant reminis- 
censes, etc. 

A proposition was made by Delegate Wheeler, 
of Washington state, to reorganize the associa- 
tion, restricting the membership to one delegate 
from each state. The change was opposed by 
Delegate Northrop, of Wisconsin, who presented 
resolutions adopted by his state association con- 
demning the proposed reorganization. The 
matter was referred to the executive council. 

A resolution was adopted for the abolition of 
the existing three days of grace. 

A paper favoring state bank circulation, pre- 
pared by Congressman Michael D. Harter, was 
read in his absence by G. A. Van Allen, of 
Albany, N. Y. 

The JourNAL has already published this ad- 
dress in full. 

William H. Rhawn, of Philadelphia, was 
elected president for the coming year. At the 
close of the session, retiring President Nelson 
introduced the incoming president, saying that 
his merits were only equaled by his capacity 
for work and his good looks. In accepting the 
gavel, President Rhawn thanked the convention 
for the honor it had done him, and gave assur- 
ances that he would endeavor to do his duty. 

Chicago will be the next place of meeting. 


were voted 


CONGRESSMAN BRECKENRIDGE ON CUR- 
RENCY. 


Ar the annual dinner of the New York 
Chamber of Commerce, just held, Congressman 
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Breckenridge of Kentucky, speaking of the cur 
rency, said: 

‘*In the House will rest the responsibility for 
a proper settlement of the question of currency. 
We must accept it as absolutely necessary that 
some change must be made in our national 
banking law. The country is essentially bi- 
metallic, It is not willing that there should be 
a currency that is not equal to the best. The 
common people may not understand the subtle 
laws of finance, but they know with absolute 
certainty that the man who works all day long 
gets the cheapest dollar that there is in circula- 
tion, and so they intend that the dollar that they 
get must be like all other dollars, as valuable as 
all other dollars. 

I do not doubt that the House will undertake 
to settle that question in some manner by which 
that result can be reached.” 


* 
* * 


THE ANNUAL MINT REPORT. 


Director-General Leech, in his annual report 
on the operations of the mints and assay offices 
of the United States for the fiscal year ended 
June 30, 1892, says: 

The value of the gold deposited at the mints 
and assay offices during the year was $66,476,- 
975, of which $31,961,546 were the product of 
our own mines, and $24,975,342 foreign gold 
coin and bullion. 

The deposits and purchases of silver aggre- 
gated 72,121,268 standard ounces, of the coinage 
value of $83,922,930, Of which 63,130,609 stan- 
dard ounces, of the coinage value of $73,461,072 
were the product of domestic mines and refin- 
eries. The net profit on the coinage of silver 
during the fourteen years ended June 30, 1892, 
aggregates $72,736,005, The total amount o, 
silver bullion purchased under the act of Feb. 28f 
1878, was 323,635,576 standard ounces, costing 
$308, 199,261, an average cost of $1.058 per fine 
ounce. 

The price of silver fluctuated during the last 
fiscal year from $1.02 per fine ounce, which was 
the price at the beginning of the year, to $0.855 
on March 28, the lowest price, closing June 30 
at $0.873, a variation of $0.17 an ounce during 
the last fiscal year. At the lowest price of silver 
during the fiscal year, the commercial value of 
the pure silver contained in a single dollar was 
66 cents; at the highest price it was $0.786, and 
at the average price, $0.724. 

The coinage of gold and silver in the various 
countries of the world during the calendar year 
1891, so far as reports have been received, ag- 
gregated: Gold, $117,183,735; silver, $135,008,- 
142. 

The stock of gold and silver in the United 
States on November 1, 1892, based upon official 
tabulations brought forward from year to year, 
was, approximately: Gold, $656,041,863; silver, 
$587,614,951; total, $1,243,656,814. 

The amount of money in actual circulation 











(outside of treasury vaults), including paper 
and metallic, was $1,606,139,735, or $24.34 per 
head. 


* 
* * 






RESIGNATION OF W. C, CORNWELL. 


Mr. William C. Cornwell, who is recognized 
throughout the country as a successful and con- 
servative bank manager, and an able writer on 
banking questions, has resigned the cashiership 


of the Bank of Buffalo. It is said by those who 
are familiar with the history of the institution 
that Mr. Cornwell has done more than any one 
man, or any syndicate of men, togive the Bank 
of Buffalo the high reputation it bears in and 
out of the city. It is generally understood that 
Mr. Cornwell and Mr, Jewett, the bank's presi- 
dent, could not agree on matters pertaining to 
the bank’s policy, a tact which, if true, is to be 
regretted, 

Assistant-cashier E. C. McDougal will take 
Mr. Cornwell's chair, and hereafter George 
Meadway and J. L. Daniels, old and faithful at- 
tachees, will divide the duties of assistant 
cashier. 


* 
* * 


VALIDITY OF BROOKLYN TAX CERTIFI- 
CATES. 


An official opinion was rendered by corpora- 
tion counsel Jenks of Brooklyn on November 10, 
declaring the legality of the $1,000,000 tax cer- 
tificates recently sold by the city, but the question 
is likely to be given to the courts for decision. 
The certificates sold were not to mature for three 
years. The Dry Dock Savings Bank purchased 
$700,000 and the Kings County Savings Bank 
$300,000. Both banks refused to complete the 
transaction, on the ground that under a law of 
the state, passed at the last session, the city 
certificates were restricted to mature at eight 
months after the date of delivery, and that as 
these were to run for three years, they had been 
illegally issued. 

The law referred to was made in 1853, and re- 
enacted in 1892. 

In his opinion Mr. Jenks says that the bonds 
were sold under a clause in the city charter 
which provides for the sale of three years certit 
ficates, and that notwithstanding the state law 
of 1892 they are a legal issue. He cites the fact 
of the city having sold these certificates for a 
period of forty years while the state law was in 
existence. The question raised is whether the 
state law repeals the clause in the city charter 
without its being specified in the former. 

According to Mr. Jenks, the state law does 
not repeal that portion of the city charter unless 
specifically stated. 

The Dry Dock Bank has not yet decided 
whether to contest or accept Mr. Jenk’s opinion, 
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while the Kings County Bank officials say they 
will accept the opinion and purchase the bonds. 
If the case is brought into court and a decision 
rendered, a precedent will be established. 


* 


* %* 








BALFOUR’S SPEECH ON 


BI-METALISM. 


Officials of the Bi-Metalic League say that Mr. 
Balfour's silver speech boomed the subject be- 
yond alli precedent. The office of the league is 
flooded with inquiries, especially regarding the 
coming conference at Brussels. Members of 
the league are jubilant, and profess to believe 
that the recent discussion of bi-metalism has 
caused a change of front on the part of many 
eminent English bankers, who hitherto ignored 
or opposed the question of silver coinage, 


* 
* * 


VIEWS OF DELEGATE ANDREWS. 


Hon. E. Benjamin Andrews, one of the 
delegates to the International Monetary Con- 
ference, was interviewed on November 11th by 
a reporter of the ‘* Mail and Express” upon the 
money question. 

Mr. Andrews, who is noted for his financial 
ability, expressed his views freely, but he want- 
ed it distinctly understood that they represented 
his own personal ideas. He said he could not 
disclose the nature of his instructions received 
from President Harrison. 

‘‘If the United States,” he said, ‘* would 
agree to have free coinage of silver the situation 
would be relieved for the next thirty or forty 
years, and England would be entirely satisfied. 
But I hardly think the United States wishes to 
act as a catspaw to drag chestnuts out of the 
fire for England or any other country. If the 
present condition of monetary affairs continues 
the United States can stand it. We have, at 
present, a good system of national banks, and 
if necessary we could issue greenbacks to re- 
lieve the situation, Our people are used to 
paper money, and so, on the whole, if a bi- 
metalic league is not formed, we can stand it 
far better than England or any other country.” 

‘*You think then that bi-metalism is the so- 
lution of the difficulty?” 

‘* Yes,that of course would settle the question 
atonce. Gold is becoming scarce. In a few 
years there will hardly be enough for the 
arts, much less for money. And geologists tell 
us there is no more gold to be found in the 
world. One third of the precious metal found 
now is in Siberia and South Africa. These are 
the only countries that produce more gold than 
they can use. In this country we barely produce 
enough for the demand, Placer mining has 


long since disappeared, so in the natural course 
of things, it is only a question of time when an- 
other metal will have to supplement gold or be 
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used in conjunction with it, The sooner a bi- 
metalic standard is adopted the better.” 

Mr. Andrews then discussed England’s need 
for a double standard. He said that the great 
mill owners in Lancashire who sold goods in 
India knew what they would get in gold; but 
the men in India, who had only silver, and had 
to pay according to a gold standard, never 
knew until the goods reached India whether 
they had made or lost by the purchase. 

If silver had depreciated in value since the 
purchase, then the Indian purchaser had made 
money, butif it had appreciated somewhat, then 
he lost money. But the people in India, he 
continued, were beginning to manufacture 
goods and find a market in China and other 
places in the Orient. This would doubtless have 
a tendency to make England wish to enter into 
some kind of a monetary arrangement. 

England would have to adopt a bi-metalic 
league with India, or else submit to the constant 
fluctuations in the price ot silver and the conse- 
quent loss or gain in trade between the two 
countries, 

Mr. Andrews added that few people knew 
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that silver had not depreciated, but gold had 
appreciated about 30 per cent. 


+ % 
PETITION FOR PERCIVAL’S PARDON. 





A movement to secure a pardon for M. C., 
Percival, defaulting cashier of the Shoe & 
Leather National Bank of Auburn, has been 
started. A petition signed by influential Maine 
people will be presented to President-elec 
Cleveland soon after his inauguration ask- 
ing for Percival’s pardon on the ground that he 
cannot live to serve his sentence in prison. 

* 
* % 

AN old woman walked into a bank the other 
day in Inverness, threw down her deposit-book, 
and said she wished to draw all her money. 
Having got it, she retired to a corner of the 
room and counted it. Shethen marched up to 
the teller and exclaimed, ‘‘ Ay, that'll doe, ma 
man; jist pit it back again. I only wanted to 
see if it was a’ richt.”— Dundee News. 


CORRESPONDENCE. 





A Suggestion Worthy of Thought. 





CITIZENS’ BANK, 
PLATTSMOUTH, Neb., Nov. 14, 1892. t 
Editor Banking Law Journal: 

DEAR Sir.—I have read with much interest 
your objections to the plan proposed by W. C. 
Cornwell for basing the circulation of banks on 
commercial assets. There is but little possi- 
bility of such a plan or any other plan that 
makes the issuing bank sole guarantor of its 
circulating notes anything but a target for the 
numerous objections that can be urged against 
it. To meet Mr. Cornwell’s objection, which is 
slightly finical, that government bonds being an 
evidence of debt and therefore unfit for security, 
I submit the following, which has the merit of 
basing notes on government bonds, which are 
evidences of ‘‘ actual possessions’”—of wealth. 

Let the incoming congress vote 2 per cent, 
interest-bearing bonds in sufficient quantity to 


erect in every town of any considerable size a 
building or buildings suitable to its needs. 
The rents the government now pays would more 
than pay the interest on the bonds, and assum- 
ing a speedy redemption of the bonds to be 
undesirable a small tax on circulation could be 
levied, out of which a sinking fund could be 
created to eventually redeem the bonds. Just 
how great an increase of our currency would 
result from the adoption of such a plan, I am 
not, of course, prepared to say. But it would 
help. It would make a market for thousands 
of laboring men and stimulate many lines of 
business. It would in a measure check the 
growth of the ‘‘ free coinage” sentiment of tne 
South and West which has turned to silver as 
the only means left them of increasing the 
circulating medium of the country. Lastly, it 
would eventually add to the nation’s ‘* posses- 
sions,” Yours truly, 


W. H. Cusine. 
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